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*An average, based on fotal transactions last year 


...a seller makes a sale, a buyer makes a buy 


in the big high-speed Government bond market at the 
Continental Illinois 


Government bonds turn over like hotcakes here at the Continental Illinois. 
When you phone us to sell, the chances are the sale will be made before 
you hang up. When you phone us to buy, we’ll probably have what you 
want “‘in stock’’ or close by. 

This is one of the largest primary markets for U. S. Governments in the 
world. It is used freely by our customers, our correspondents, and their 
customers. Why don’t you try us? Phone STate 2-9000, Chicago. 


CONTINENTAL ILLINOIS NATIONAL BANK 


and Trust Company of Chicago 


Member Federal Deposit Insurance Corporation 
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Name a Bank 


to administer a 
Lawyers Estate? 


Why not? You, as an attorney, know better than most businessmen how valuable 
the services of a corporate fiduciary can be to a man’s wife and family. But familiar 
facts are sometimes overlooked, so may we. remind you that we at Guaranty 
have much to offer a lawyer’s own beneficiaries. 


Here are a few of the advantages of naming Guaranty in your will: 


¢ Guaranty brings to each estate KNOWLEDGE and JUDGMENT born of many 
years’ EXPERIENCE. 


You are assured of continuing FINANCIAL RESPONSIBILITY if you appoint 
Guaranty. 


Guaranty is IMPARTIAL, and therefore able to act OBJECTIVELY. 


Guaranty is CONSTANTLY AVAILABLE and has the TIME and FACILITIES to 
administer an estate of any size promptly and efficiently. 


Guaranty has the quality of PERMANENCY. It is always ready and able 
to act. 


Here at Guaranty we like to deal with lawyers. We’d be happy to be of service 
to you—in handling your own estate, administering a trust for you, or assisting 
you in planning your investments. 


Come in and see us. Or one of our Personal Trust Department officers will be 
glad to call on you. 


(GGUARANTY TRUST COMPANY 
OF NEw YORK 


Capital Funds in Excess of $400,000,000 
140 Broadway, New York 15 





Fifth Avenue at 44th St., N. Y. 36 © Madison Avenue at 60th St., N. Y. 21 © 40 Rockefeller Plaza, N. Y. 20 
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39 YEARS OLD 


--- yet on the verge 





of his greatest growth 
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Born with a competitive spirit, Glidden 
quickly developed the “muscle” and 
experience that built a small paint 
company into a widely diversified 
multi-plant corporation with sales of 


$226,290,387 last year. 
Today, Glidden muscles are the 30 


factories and refineries and the 23 
research laboratories operating 
throughout the United States and 
Canada. And experience has put 
Glidden into production of scores of 
chemical and other ingredient prod- 
ucts for industry in addition to many 
well-known Glidden consumer prod- 
ucts such as DURKEE Famous Foods 
and SPRED SATIN paints. 


Neither spirit, muscle nor experience 
has relaxed—each Glidden division 
has grown and prepared for continued 
growth in keeping with the Glidden 
policy of planned expansion. 


In just the past year, Glidden has 
grown in many directions: 


CHEMICALS-PIGMENTS-METALS DIVISION 
—First phase of $30.000.000 titanium 
dioxide plant at Baltimore completed 
and in production; facilities added for 
new metal powders at Hammond, Ind. 


CHEMURGY DIVISION— New $56.000.000 
terminal elevator at Chicago completed; 
two 200.000-bushel “feeder” elevators 
completed at Lockport and Seneca, III. 


SOUTHERN CHEMICAL DIVISION—J ackson- 
ville, Florida, turpentine processing 
plant being expanded and new terpene 
fine chemical unit being built; new 
tall oil plant under construction at 


Port St. Joe, Florida. 





DURKEE FAMOUS FOODS DIVISION— New 
laboratory and technical service center at 
Chicago; expanded refinery capacity at 
Louisville, Kentucky; plant expansion 
also at Chicago and at Berkeley, Calif. 


PAINT DIVISION—20 new branch ware- 
houses opened; factory expansions at 
Reading, Pennsylvania; Atlanta, 
Georgia; Chicago, Illinois; Toronto, 
Ontario; and Montreal, Quebec. 





CONDENSED CONSOLIDATED BALANCE SHEET 
August 31, 1956 


Assets 


Gucsent Assets... 2... <4... $ 63,843,132 


ee eee 1,481,139 

Property, Plant and 
ee 53,413,732 
ENR ce Sista ca « $118,738,003 


A copy of the Company’s annual report will be sent on request. 


THE GLIDDEN COMPANY e 














Liabilities : 

Current Liabilities ......... $ 28,147,284 + 
Long-Term Debt .......... 7,500,000 : 
Capital Stock and Surplus... 32,767,172 : 
Earied SOs 2 oso. .o<8 50,323.547 : 
Total Liabilities ......... $118,738,003 : 















Cleveland 14, Ohio 


CONDENSED CONSOLIDATED 
INCOME STATEMENT 
12 months ended August 31, 1956 





REIN 50 keh os 5 ret Be Pra $226,290,387 
Income Before Taxes on Income .. 16,450,737 
Taxes on Income—Estimated .... 8,304,000 
Consolidated Net Income ....... 8,146,737 
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Cover Picture . . . Wilshire Boulevard in 
Los Angeles, host city to the 1956 annual 
meeting of the American Bankers Associa- 
tion, trust aspects of which are reported in 
this issue. The Los Angeles metropolitan 
area ranks third in the nation for population 
(4,367,911 in the 1950 census) and its head 
office banks hold deposits of more than $3.9 
billion. The city is a center, not only of in- 
dustry, but of culture and learning as well. 
Well over 50,000 young men and women 
pursue their studies in colleges or schools 
of the arts and sciences. The Los Angeles 
County Museum maintains extensive perma- 
nent galleries for both paintings and scien- 
tific exhibits. The Southwest Museum has 
collected hundreds of thousands of American 
Indian artifacts, and the Griffith Observatory 
and Planetarium on the slopes of Mount 
Hollywood — established by a corporate 
fiduciary pursuant to a testamentary trust — 
offers regular programs for popularizing 
astronomy and related sciences. 

Photo from Ewing Galloway 
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especially designed for 
TRUSTS anv ESTATES, 
this handsome, green and 
gold levant binder is avail- 
able for keeping a full year’s 
issues of the magazine. Each 
copy can be easily slipped in 
place. with no gadgets to 
open or holes to punch: just 
lift a wire and the issue is in 
place. Title (with year and 
volume unless otherwise re- 
quested) is stamped in gold. 
Attractiveness is thus com- 
bined with permanence and 
convenience. For fast, con- 


venient reference, order your 


1957 binder now. 


Price: $3.00 


(Postage prepaid if check accompanies 
order. For New York City delivery, 
add 9¢ sales tax.) 


A limited number of 1956 bind- 
ers are still available. 


~~ 


FIDUCIARY PUBLISHERS, INC. 
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26 MONTHS TO THE DAY AFTER ENACTMENT OF 
THE 1954 Internal Revenue Code, the Com- 
missioner issued proposed Regulations re- 
lating to the estate tax. One question on 
which there has been a great deal of tilt- 
ing by writers and lecturers is laid to 
rest: the tentative (and assumed final in 
this respect) Regulations declare that a 
reversSionary interest which would make 
proceeds of assigned insurance taxable in 
the estate of the insured, does not in- 
clude the possibility that the decedent 
might receive a policy or the proceeds by 
inheritance through the estate of another 
person, or as a surviving spouse under a 
statutory right of election or similar 
right.......A favorable attitude has 
also been taken in ruling that the por- 
tion-of-a-trust method of qualifying for 
the marital deduction does not require 
that the specific portions of income and 
principal disposable by the spouse be 
identical. However, the deduction will be 
allowable only for the smaller of the pro- 
portions which, it is stated, must be ex- 
pressed in fractional or percentile 
Shares, unless under local law a specific- 
amount provision would be interpreted to 
give the spouse the same rights as if the 
Share were so expressed....A detailed analy- 
Sis will be published in the next issue. 


THE COMPTROLLER OF THE CURRENCY HAS REC- 
OMMENDED to the Senate Committee on Bank- 
ing and Currency that the power to grant 
national banks the right to act in fidu- 
Ciary capacities be transferred from the 
Board of Governors of the Federal Reserve 


| System to the Comptroller, together with 


the power to promulgate pertinent regula- 
tions. Other proposals for revising the 
nation's banking laws, cited by Comptrol- 
ler Ray M. Gidney at the ABA convention in 
Los Angeles last month, would restrict 


_ State authorities from subjecting national 
| banks to examinations and licensing re- 

| quirements under state laws, and provide 

| uniformity in the transfer of fiduciary 

| functions in connection with mergers. 


NOVEMBER 1956 





THE PRECEPT "KNOW THYSELF" SHOULD APPLY 
TO TRUSTEES, in the opinion of president 
Richard P. Chapman who urged, at the an- 
nual meeting of the Trust Division, Amer- 
ican Bankers Association, the development 
of meaningful statistics on fiduciary 
activities and aggregates to replace the 
factual vacuum peculiar to the trust busi- 
ness. "It has been driven home to me that 
we don't have the facts available to an- 
swer some of the simplest and most basic 
questions" said the Boston bank president 
and former trust department head. (See p. 
1008 ) 


THE FIRST $100 MILLION COMMON TRUST FUND 
is reported by Fidelity-Philadelphia Trust 
Co. Started in 1940 as the eighth such 
fund in the United States, it now has 
total assets (at market September 1956) of 
$103,753,700, held for 2,585 individual 
trust accounts. Discretionary as to in- 
vestments, almost three-fourths of market 
value is represented by common and pre- 
ferred stocks.......Common trust funds are 
reported in operation by 192 banks in 37 
States, the 238 Funds holding close to two 
billion dollars in securities, of which 
over one and one-half billion is in dis- 
cretionary type funds. 


THE CONNECTICUT BAR ASSOCIATION INSTI- 
TUTED ACTION last month against Hartford 
National Bank and Trust Co. and Connecti- 
cut Bank and Trust Co. to restrain them 
from alleged unauthorized practice of law. 
At its annual meeting the Association di- 
rected that the litigation be pressed un- 
less the banks agree, among other things, 
to: 

Stop the drafting of wills and trusts 
except by independent paid attorneys; 

End appearance in Probate Court except 

through an outside lawyer; 

Cease filing important probate papers 
unless reviewed or prepared by an 
attorney 

Employ attorneys named in the will to 
handle the legal phases of estate 
settlement 
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"The basic issue in these suits," says 
the bank's statement, "is whether or not a 
bank, when acting as an executor, must in 
every instance employ and pay a lawyer not 
in the salaried employ of the bank, even 
though his services may be nominal. This 
is not required of an individual when act- 
ing as executor. Payment for these ser- 
vices would be at the sole expense of the 
beneficiaries of estates and not at the 
expense of the banks. The Hartford banks 
believe they should employ outside counsel 
only when in their judgment or in the 
judgment of the beneficiaries such em- 
ployment is necessary. In the opinion of 
the banks this practice is for the benefit 
of the public and beneficiaries of estates 
and in accord with sound public policy. 
Any person making a will may appoint his 
attorney aS co-executor or direct his em- 
ployment by the executor. The banks wel- 
come such a provision."...A committee 
representing the banks had negotiated with 
the special committee appointed by the Bar 
Association and reached a satisfactory 
Solution of the problem, but the Associa- 
tion did not adopt the majority report. 


SMALL BANKS AS PENSION TRUSTEES—Actu- 
arial soundness, and the ability to adopt 
and carry through an investment program 
attuned to the needs of the individual 
trustors, are recognized as basic to suc- 
cessful administration of pension and 
profit-sharing trusts. Because a relative- 
ly small proportion of the 3,000 trust in- 
stitutions in this country have executives 
of specialized training in actuarial and 
investment practices, it has generally 
been thought that smaller trust departments 
were precluded from rendering such services 
locally...But as Richard Chapman, presi- 
dent of Merchants National Bank in Boston, 
remarks in the September issue of the 
Trust Bulletin, "there seems to be no in- 
surmountable handicap to a well-staffed 













BENEFITS 








trust department's administering such ac- 
counts even in the absence of personnel 
specially trained in that field, provided 
that it employs experienced and profes- 
Sional assistance for the actuarial, legal 
and other technical questions that arise." 
e--On the investment side, the smaller 
trust department will find increasing op- 
portunities to meet their responsibilities 
through use of one of the investment 
analysis and advisory services specially 
designed for trustees, and by periodic 
reviews of the portfolios of pooled pen- 
Sion or common trust funds of their city 
correspondent banks. 


BANK STOCKHOLDERS SHOULD BE TRUST CUS- 
TOMERS, make probably the most logical 
prospect list, but many banks miss the 
boat for lack of communication. The annual 
report to stockholders is a natural mediun, 
but only about half of the 800 banks 
checked this year issue more than a state- 
ment of condition, and of those who do, 
130 do not even mention trust services or 
department developments, and a number con- 
fine trust department references to total 
asset figures or some innocuous statement 
about “improved income" or "continued 
growth"...eeeeeeFor those who wish to make 
good use of their 1956 annual report, the 
review (p. 1057) of "Trust Features in An- 
nual Bank Reports" can prove helpful, in- 
dicating as it does the variety of inter- 
esting aspects that can be considered for 
commentary or graphic presentation. 


"THE BIGGEST DEVELOPMENT IN NEW YORK 
STATE BANKING SINCE THE EARLY '30s," in 
the words of Superintendent of Banks 
George A. Mooney, was the news this month 
of First National City Bank of New York's 
plan to expand into the suburbs through 
absorption of County Trust Co., with its 
head office in White Plains and numerous 
offices throughout Westchester County. Ap- 
plication to the Federal Reserve Board for 
permission to form the First New York Cor- 
poration, the first under the Federal Bank 
Holding Company Act enacted in May, will 
require approval by other state and na- 
tional supervisory authorities and rati- 
fication by stockholders of both institu- 
tions. Reaction to this epochal step will 
be eagerly awaited by the banking fratern- 
ity, as it may herald a new era of expansion. 
Rumors are flying of possible inclusion of 
banks in other parts of the State, if the 
green light goes up on the original appli- 
cation. The result would be a competitive 
rush for other desirable affiliates. 


TRUSTS AND ESTATES 














TES 














lor Agent, 


‘and details of prope 
“The followin 
equire: 





his counsel F 





rtinent records 
in whole oF in part as the fduciary and 
Safekeeping of Securities Investment Advisory Service 
Collection of Dividends Maintenance of Complete Estate, 
and Interest Trust and Income ax Records 
Handling of Security Real Estate Management and 
Sales and Purchases Mortgage Servicing 
Stock Transfers Depositary under Court Order 
You are cordially invited to write Personal Trust Division, 
Bankers Trust Company, 16 Wall Street, New York 15, for 
full snformation. We shall be glad to send you 4 printed 
outline of the services We yender as agent for individual 
executors. 





BAN 
KERS TRUST COMPANY 


NEW YORK 





Membe 
r Fede 
ral Deposit Insurance Corpor 
ation 


NOVEMBER 1956 
991 














Pour-Over Wills 


CAUTIONS IN LIGHT OF RECENT STATUTES AND DECISIONS 


CHRISTIAN M. LAURITZEN, II 


Norman, Engelhardt, Zimmerman & Prince, Chicago, Illinois 


INCE THE LAST ARTICLES ON THIS 
Bere appeared several years ago,' 
there have been some further develop- 
ments in the still unsettled controversy 
as to whether a will is valid if it incorpo- 
rates, or “pours-over” into, a revocable 
trust. In the light of recent developments, 
this question continues to be “the sub- 
ject of vexed controversy.” Consequent- 
ly, any lawyer who contemplates the use 
of the “pour-over” device should re- 
search thoroughly before plunging into 
the treacherous currents of this not yet 
fully charted section of the sea of wills. 


Continental Bank Case 


At the time when the aforesaid articles 
were being published, the courts of IIli- 
nois were struggling with the case of 
Continenial Illinois National Bank and 
Trust Co. v. Art Institute of Chicago.® 
The bank as trustee and executor filed 
suit for construction of a will which 
had been executed on August 12, 1943, 
giving the residue of the estate to an 
inter vivos trust created by the decedent 
on October 16, 1930. The trust had been 
amended a number of times and in par- 
ticular, on February 19, 1936. That 
amendment cancelled the provisions of 
the amendment of February 27, 1934, 
and gave the bulk of the property to the 
Art Institute of Chicago. 


On September 7, 1945, the decedent 
again amended the trust agreement and 
on the same day executed a codicil which 
bequeathed the residue of his estate to 
the revocable trust as amended. In this 
codicil, all of the various amendments 
to the trust were listed by date, except 
the amendment of February 19, 1936, 
which was omitted through error. The 
question arose as to whether the prop- 
erty should go to the beneficiaries of 
the trust, disregarding the amendment 


1See Lauritzen, Can A Revocable Trust Be In- 
corporated By Reference? (1950) 45 Illinois Law 
Review 583; Palmer, Testamentary Disposition to 
the Trustee of an Intervivos Trust (1951) 50 Mich- 
igan Law Review 33 and Shattuck, Pour-Over 
Trusts—A Renewed Warning to Draftsmen (1952) 
91 TRUSTS AND ESTATES 207. 


2Lord Buckmaster in Blackwell v. 
(1929) A.C. 318 (House of Lords). 


$409 Ill. 481 (1951). 


Blackwell 
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of February 19, 1936, or whether evi- 
dence of the mistake should be intro- 
duced and the property should go to the 
beneficiaries specified in the amendment 
of February 19, 1936, as the decedent 
had intended. 


In a four to three decision, the 
Supreme Court of Illinois held that evi- 
dence of the mistake could be intro- 
duced and that the property should go 
to the beneficiaries designated in the 
amendment of February 19, 1936. The 
court reasoned that there was an am- 
biguity in the will and that consequently 
parol evidence could be introduced to 
show that a mistake had been made and 
what the testator’s real intention was. 


While the court’s decision in the Con- 
tinental Bank case managed to unscram- 
ble the mess and carry out the testator’s 
intention, the decision caused doubt as 
to the validity of the pour-over device 
under the common law. Indeed, the 
Appellate Court had raised a warning 
flag on this problem, for in the course 
of its decision it stated: 


We find no cases in Illinois which 
pass on the validity of the incorpora- 
tion of a revocable trust into a will. 
Neither in the trial court nor in this 
court has any party to this proceeding 
raised that question. We are therefore 
not passing upon it.’’4 


Furthermore, the dissenting judges had 
pungently condemned the argument of 
the successful appellees as legal sophis- 
try and stated: 

“It is a new interpretation of the 
~ éContinental Illinois National Bank & Trust 


Co. v. Art Institute of Chicago, 341 Ill. App. 624 
at page 635 (1950). 





law relating to wills that you may not 
change a will by codicil except in ac- 
cordance with the statute governing 
wills but you may change the docu- 
ment made a part of the will by 
reference without this formality, and 
in this way change a will and escape 
the fatal result of attempting to 
change a will by parol evidence.” 


Recent Statutes 


It was felt that the only way to re- 
move all doubts as to the validity of 
bequeathing property by will to a re- 
vocable trust was to pass a statute speci- 
fically authorizing such action by the 
testator. 


Indiana 


Such action was taken in Indiana 
which in 1953 passed the following 
statute :® 


“If a testator in his will refers to 
a writing of any kind, such writing, 
whether amended or revoked, as it 
existed at the time of execution of the 
will, shall be given the same effect 
as if set forth at length in the will, 
if such writing is clearly identified in 
the will and is in existence both at 
the time of the execution of the will 
and at the testator’s death. 


“Tf a testator devises real or per- 
sonal property upon such terms that 
his intention with respect to such 
devise can be determined at his death 
only by reference to a fact or an event 
independent of the will, such devise 
shall be valid and effective if the 
testator’s intention can be clearly as- 
certained by taking into consideration 
such fact or event even though oc- 
curring after the execution of the 
will. 


“If a testator devises real or per- 
sonal property to be added to a trust 
or trust fund which is clearly <denti- 
fied in his will and which is in ex- 
istence when his will is executed, such 
devise shall be valid and effective. Un- 
less the will provides otherwise, the 
property so devised shall be subject to 
the terms and provisions of the instru- 
ment or instruments governing the 
trust or trust fund even though 
amended or modified after the execu- 
tion of the will.” 


5Supra note 3 at page 494. 


®Ind. Stat. Annot. Section 6-601 as amended by 
Laws, 1953, c. 112. 
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This statute validates the use of the 
pour-over device by recognizing both the 
theory of incorporating a revocable trust 
by reference and the theory of acts of 
independent legal significance. The 
statute goes even further, however, and 
provides that a testator’s will shall be 
governed by a revocable trust even if 
the trust is completely revoked by the 
testator after the execution of the will. 
The wisdom of this part of the statute 
is questionable in view of the unhappy 
experience in Ohio’ under a similar 
interpretation of the statute in that state. 


Illinois 


In 1955, the following provision was 
passed by the Illinois legislature: 


“By a will signed and attested as 
provided in this Act a testator may 
devise and bequeath real and personal 
estate to a trustee of a trust which is 
evidenced by a written instrument in 
existence when the will is made and 
which is identified in the will, even 
though the trust is subject to amend- 
ment, modification, revocation or ter- 
mination. Unless the will provides 
otherwise the estate so devised and 
bequeathed shall be governed by the 
terms and provisions of the instru- 
ment creating the trust including any 
amendments or modifications in writ- 
ing made at any time before or after 
the making of the will and before the 
death of the testator.’’§ 


North Carolina 


In the same year the North Carolina 
legislature passed the following statute: 


“A devise or bequest in a will duly 
executed pursuant to the provisions 
of this Chapter may be made in form 
or substance to the trustee of a trust 
established in writing prior to the 
execution of such will. Such devise or 
bequest shall not be invalid because 
the trust is amendable or revocable 
or both by the settlor or any other 
person or persons; nor because the 


See Fifth-Third Union Trust Co. v. Wilensky, 
79 Ohio App. 73, 70 N.E. 2d 920 (1946) where the 
testator’s residuary estate was distributed in ac- 
cordance with a trust which he had revoked nine 
years before his death. 





‘Illinois Revised Statute (1955) Chapter 3, 
§194a. 
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trust instrument or any amendment 
thereto was not executed in the man- 
ner required for wills; nor because the 
trust was amended after execution of 
the will. Unless the will provides 
otherwise, such devise or bequest shall 
operate to dispose of property under 
the terms of the trust as they appear 
in writing at the testator’s death and 
the property shall not be deemed held 
under a testamentary trust. An en- 
tire revocation of the trust prior to 
the testator’s death shall invalidate 
the devise or bequest.’ 


This statute is largely patterned after 
that proposed by Professor Palmer.'° 
However, the North Carolina statute is 
better worded than the draft suggested 
by Professor Palmer. In addition, it 
eliminates the controversial provision of 
his proposed statute relative to a writing 
which has validity as a non-testamentary 
act.11 


Wisconsin 


Also in 1955, Wisconsin enacted a 
statute authorizing the use of the “pour- 
over” device. This new law! states: 


“(1) Any instrument declaring or 
creating a trust, when otherwise valid, 
shall not be held an invalid trust, or 
an attempted testamentary disposi- 
tion, because it contains any of the 
following powers, whether exercisable 
by the settlor or another or both: 


(a) To revoke, alter, amend or mod- 
ify any or all provisions of the trust. 


(b) To exercise any power or op- 
tion over any property transferred to or 
held in the trust. 


(c) To add to or withdraw from the 
trust all or any part thereof at one time 
or at different times. 


(d) To direct during the lifetime of 
the settlor or another, the persons and 
organizations to whom or on_ behalf 
of whom the income shall be paid or 
principal distributed. 


(2) A trust otherwise valid, cre- 
ated by a written instrument, whether 
or not it contains any or all of the 
powers specified in sub. (1), shall 
have existence independent of any will 
and be eligible to receive property be- 
queathed, devised or appointed by the 
settlor and others, whatever the size 
or character of its corpus or the terms 


®General Statutes, §31-47; 1955 Session Laws, 
Chapter 388. 


10See Palmer, supra note 1, at page 68. 


1lSee Wilkerson, Testamentary Gifts to Amend- 
able Trusts (1954) 42 Kentucky Law Journal 702. 
At page 708 the author states, “To extend the ‘in- 
dependent significance’ doctrine to this situation, 
as suggested by the statute, would accomplish no 
real purpose since there would be but few in- 
stances in which subsequent amendments to trusts 
would have an effect independent of disposing of 
property at death. The burden on the courts in 
making such determinations and the opportunity 
it would afford for the eventual evasion of the 
statute of wills by declaring various acts to have a 
non-testamentary effect, outweigh the possible good 
to be gained by such an extension.” 


12Chap. 85, Wis. Stat. 1955, Section 231.205. 


of the instrument, unless the instru- 
ment specifically states otherwise. No 
reference to any such trust in any 
will shall cause the trust assets to be 
included in the property administered 
as part of the testator’s estate. 


(3) Any or all of the powers listed 
in sub. (1) may be exercised without 
affecting the validity of the trust, its 
nontestamentary character and its in- 
dependent existence and eligibility for 
the receipt of property bequeathed, 
devised and appointed to it, except 
that the exercise of a power, under 
sub. (1) (a) to amend, alter or modify 
the provisions of the instrument shall 
be effective to change such provisions 
as to property devised, bequeathed or 
appointed by will to the trust only if 
the settlor’s will is executed or re- 
published after the exercise of such 
power.” 


In addition to making a_ revocable 
trust a valid instrument, the statute seeks 
to authorize the use of the “pour-over” 
technique by two devices. First, it states 
that a revocable trust has an “existence 
independent of any will.” Apparently, 
the purpose of this provision is to make 
it possible to use a “pour-over” clause on 
the theory that it is referring to a fact 
of independent legal significance.’* The 
second device employed by the statute is 
to provide specifically that a revocable 
trust can receive property bequeathed 
“by the settlor and others.” In this way, 
the new law follows the usual pattern 
of validating a “pour-over” clause as a 
statutorially approved method of incor- 
poration by reference. 


In seeking to use two different theories 
to support a “pour-over,” the draftsmen 
of the statute posed the question of 
whether they have fallen between their 
two stools.1* Paragraph 3 of the statute 
states that an amendment to a revocable 
trust shall be effective as to property re- 
ceived under a “pour-over” will “only 
if the settlor’s will is executed or re- 
published after the exercise of such 
power” of amendment. If a settlor should 
amend his trust after executing his will 
and not re-execute or republish his will, 
this provision of the statute would re- 
quire that the property passing under 
the will should be disposed of in ac- 
cordance with the terms of the trust 
prior to such amendment. 


But, if this is the intent of the statute, 
then why bother in the preceding para- 
graph to establish the revocable trust 
as a fact of independent legal signifi- 
cance? Indeed, this result is directly 
contrary to the theory that a trust has 
independent legal significance, for under 
that theory the property passing under 


Scott, Law of Trusts (1939) p. 299. 
14See Heywood, Proverbs, Part 1, Chap. II. 


993 



































ONE GOOD THING 
ABOUT ALL THIS...{ LEFT 
MY ESTATE IN THE HANDS 
gq OF FIRST NATIONAL BANK 
OF NEVADA...SPLENDID 

TRUST DEPARTMENT 












GOOD 
THINKING, 
OLD MAN! 





We 


throughout Nevada 


FIRST 
NATIONAL BANK 


branches 


of NEVADA 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 



























WE WANT MONEY! 


We’re Willing To Pay For It! 


OLD STYLE 
U. S. Large Size Paper Money 


ROLLS OF BRAND NEW COINS 
1¢, 5¢, 10¢, 25¢, 50¢ 
Prior to 1956 


GOLD COINS 
$1.00, $2.00, $3.00, $4.00 
$5.00, $10.00, $20.00, $50.00 





























Collections of U. S., Foreign and 
Ancient money from estates or 
private collectors purchased for 
cash. 





























CHECK YOUR FILES — LOOK 
THROUGH YOUR VAULTS — 
AND CONTACT US. 



















































the “pour-over” clause is to be distrib- 
uted according to the terms of the trust 
at date of death regardless of whether the 
will was executed before or after the 
last amendment.!® Consequently, it would 
seem that the beneficiaries under a sub- 
sequent trust amendment could claim the 
propery bequeathed by the prior ex- 
ecuted will and could rely upon the pre- 
ceding paragraph of the statute to sup- 
port their contention. It would appear, 
therefore, that the statute is inconsistent 
within itself. Only time will tell how 
fruitful a source of litigation this incon- 
sistency will be. 


With the passage of these statutes, it 
is now reasonably clear that in Illinois, 
Indiana and North Carolina a testa- 
mentary bequest to a revocable trust will 
not have the effect of rendering the be- 
quest void. The same is true of Ohio 
which has had such a statute for several 
years.'® Apparently, the “pour-over” de- 
vice is also valid in Wisconsin although 
the statute presents difficult problems of 
construction. Outside of these five states, 
however, it appears that an attempt to 
incorporate a revocable trust into a will 
is a very dangerous proceeding. Indeed, 
the passage of the above statutes is an 
indication of the grave doubt as to the 
validity of such action under the com- 
mon law. 


Recent Cases 


In addition to the Continental Bank 
case there have been several other in- 
stances in which the use of the pour-over 
device has led the decedent’s estate into 
the turbulent waters of a will contest. 


The earliest is Montgomery v. Blank- 
enship.'* The will gave all of the testa- 
tor’s property to the trustees of a re- 
vocable trust executed on the same day. 
The Arkansas court upheld the will and 
the validity of the bequest to the trust. 


Upon close examination, however, the 
decision affords little comfort to anyone 
contemplating the use of the pour-over 
device. In the first place, the court 
emphasizes strongly the fact that the 
trust agreement was never amended sub- 
sequent to the execution of the will. 
Since one of the reasons for a revocable 
trust is the ability to change it at will, 
this emphasis by the court would seem 
to raise doubts as to the validity of a 
pour-over will if the trust agreement had 
been frequently amended, and _ particu- 
larly if it had been amended after the 
execution of the will. 


15Shattuck and Farr, An Estate Planner’s Hand- 
book (2nd Ed. 1953) p. 100. 


Ohio General Code, §10504-4. 
17230 S.W. 2d 51 (Ark., 1950). 


Secondly, the Arkansas court relies 
on dubious authority in coming to its 
conclusion. In support of its position it 
cites the lower court’s decision in the 
Janowitz case,'* completely overlooking 
the fact that this decision was reversed 
by the New York Appellate Division 
which held that the attempted pour-over 
to a revocable trust was void.'® The 
second major authority relied on by 
the court is the decision in the Koeninger 
case.*° As has been previously pointed 
out,”! that case is based upon a com- 
plete misreading and misunderstanding 


of Atwood v. Rhode Island Trust Co.” 


Therefore, the authorities relied on by 
the Arkansas court lend little support 
to its position. Furthermore, the author- 
ity of the case is weakened by the fact 
that the suit was, in reality, an attack 
upon the validity of the will; and since 
more than six months had passed from 
the date of probate, the plaintiffs were 
barred by the Arkansas statute from 
making any direct attack upon the valid- 
ity of the will. 


In Strouse v. First National Bank of 
Chicago,”*> a revocable trust was ex- 
ecuted in Kentucky on June 8, 1944, by 
the decedent who was a resident of 
Florida. On the same day the decedent 
executed a will bequeathing the residue 
of her estate to this trust. Subsequently, 
two amendments were made to the trust, 
both of them executed according to the 
formalities required for a will. The Ken- 
tucky court held that the bequest to the 
revocable trust was valid. 


Again the court’s opinion was based 
upon the decisions of the Ohio courts in 
Koeninger** and Bolles cases.?° The 
weakness of the Koeninger case as an 
authority has already been commented 
on and the Bolles case is specifically 
based upon the Ohio statute heretofore 
discussed.*° 


The Strouse case also is of little help 
to the proponents of the pour-over trust 
device for it specifically cites the Cleve- 
land case as authority for the proposi- 
tion that the incorporation of a revoc- 


(Continued on page 1051) 


1SPresident and Directors of Manhattan Com- 
pany v. Janowitz, 14 N.Y. Supp. 2d 375 (1939). 


19260 App. Div. 174; 21 N.Y. Supp. 2d 232 
(1940). 


20Koeninger v. Toledo Trust Co., 49 Ohio App- 
490; 197 N.E. 419 (1934). 


2ISee Leach, The Law of Wills (2d Ed. 1947) 
page 86; Lauritzen supra note 1, at page 598. 


22275 Fed. 513 (C.C.A. 1st 1921). 
23245 S.W. 2d 914 (1951). 
*4Supra note 20. 


Bolles v. Toledo Trust Co., 144 Ohio State 195; 
58 N.E. 2d 381 (1944). 


26See Lauritzen, supra note 1, at page 599. 
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More than 240,000 people keep Cities Service, one of 
the world’s largest oil companies, operating at full steam 
--- 240,000 people who locate, produce, refine, improve, 
market and invest in the petroleum that constitutes any 
oil company’s lifeblood. 


A winning team? Judge for yourself: Today, Cities 
Service is pushing forward in ever longer strides, with 
new refining facilities and techniques, new oil discover- 
ies, new pipelines and tankers, new dealers, and new and 
improved petroleum products, unsurpassed in quality. 
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Moreover, the very fact that this surging activity 
exists, serves to assure further expansion ... for 
healthy growth stimulates still more growth. 


And significantly, this growth is more than the sign 
of a healthy company . .. it’s living proof of a healthy 
country. For it again demonstrates the rich harvest of 
a system in which government, industry, and all citizens 
share an interest and an obligation toward each other. 
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PENSION REGULATIONS EXTEND CODE 


Final Rules on Pension, Profit Sharing and 


Stock Bonus Plans Analyzed 


Lee, Toomey & Kent, Washington, D. C. 


 & THE AucusT 1954 ISSUE OF THIS 
magazine my partner, Herman C. 
Biegel, analyzed the provisions of the 
newly enacted Internal Revenue Code of 
1954 relating to pension and profit shar- 
ing plans. He pointed out that the basic 
provisions of the 1939 Code had been 
retained as they related to the qualifica- 
tion of pension, profit sharing and stock 
bonus plans, the taxability of the par- 
ticipating employees (although sub- 
stantial changes had been made in the 
manner of computing the tax), and the 
deductibility of the employer’s contribu- 
tions to qualified plans. 


One would have supposed that with 
the many changes in the 1954 Code in 
other fields of taxation the Government 
would have continued the old regulations 
on qualified plans and trusts without 
delay. Such was not the case, however. 
Proposed regulations under $$401-404 
were not issued until August 1955, and 
it was not until September 25, 1956, that 
the final regulations on these sections ap- 
peared in the Federal Register. The 
interpretations necessitated by the 
changes enacted in 1954 are few and, 
if they were the only new aspects of 
the regulations, there would be little 
need for comment. But the new regula- 
tions are full of a number of changes, 
some of which represent a substantial 
departure from the former regulations 
under the same basic law we have had 
for 14 years. 


I. Qualification 


For purposes of this article we may 
ignore the changes regarding the initial 
qualification of pension, profit sharing 
and stock bonus plans made by the 
1954 Code, for they are of limited ap- 
plication, and go directly to the changes 
in the regulations in this area. 


(1) Profit Sharing Formula — Al- 
though the Internal Revenue Code of 
1939 made no mention of a fixed 
formula for determining the contribu- 
tion to a profit sharing plan, the regu- 
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lations under §165(a) required one. 
(§39.165-1(a) (2), Regs. 118) Perhaps 
no other provision of the regulations re- 
sulted in as much litigation as this one 
and, after losing in three Circuit Courts, 
the Commissioner decided to retreat. 


Under the new regulations, a profit 
sharing plan need not contain a definite 
formula for fixing contributions, but it 
must contain a formula for allocating the 
contributions to the participating em- 
ployees. (§1.401-1(b) (1) (ii) ) The em- 
ployer does not have complete freedom 
yet, however, for contributions must not 
be “made at such time or in such 
amounts that the plan in operation dis- 
criminates in favor of officers, share- 
holders, persons whose principal duties 
consist in supervising the work of other 
employees, or highly compensated em- 
ployees”. Moreover, the regulations con- 
tinue to require permanency in a plan 
and point out that “merely making a 
single or occasional contribution out of 
profits for employees does not establish 
a plan of profit sharing. To be a profit 
sharing plan there must be recurring 
and substantial contributions out of 
profits for the employees.” (§1.401-1 
(b) (2)) 


The Commissioner has retreated con- 


siderably but not the whole way. Ironi- 
cally, the final regulations prohibit the 
“one shot” type of profit sharing plan 
which was involved in the leading case 
against the Commissioner. (Lincoln Elec- 
tric Company Employees Profit Sharing 
Trust v. Comm., 190 F.2d 326 (C.A. 6th, 
1951)) The use of such _ indefinite 
phrases in the new regulations as “oc- 
casional” and “recurring and substan- 
tial contributions” may make for as 
much litigation as the old regulations. 


(2) Scope of Qualified Plans — The 
final regulations are more specific as to 
the benefits a qualified plan may pro- 
vide. Due, no doubt, to the ever expand- 
ing concept of fringe benefits, the new 
regulations permit profit sharing plans 
to provide lay-off benefits, life insurance, 
and accident and health insurance pro- 
vided they are only incidental to the 
plan. ($1.401-1(b) (1) (ii) ) This is new 
to the regulations but to some extent 
is merely a recognition of what has in 
fact been done. The scope of a pension 
plan is more limited. It must provide 
only benefits “customarily included in a 
pension plan” but may include disability 
and incidental death benefits through 
insurance or otherwise. (§1.401-1(b) 
(1) (i) ) 


For the first time, the regulations deal 
with the “combination” type profit shar- 
ing plan under which the participants 
may have their profit sharing allocation 
paid in cash or set aside in a deferred 
trust. Plans of this type may be adopted 
but those employees who receive the 
cash shall not be considered in deter- 
mining whether there is discrimination 
as to coverage (§1.401-3(c) ), contribu- 
tions or benefits. ($1.401-4(a) (1) (ii) ) 
Accordingly, employers who have for 
one reason or another sought to estab- 
lish such plans will have to “sell” the 
deferred aspects of the plan to enough 
of the lower paid employees to satisfy 
the Commissioner that discrimination of 
the type prohibited by the statute will 
be avoided. (See Revenue Ruling 56-497, 
1956-41 I.R.B. 68.) 
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(3) Integration with Social Security 
— Ever since the 1942 Revenue Act, the 
Commissioner has required that a plan 
which covers only employees earning 
above the Social Security cut-off or 
which provides different benefits above 
and below that amount must be “in- 
tegrated” with Social Security. The 
regulations under the 1939 Code simply 
required that differences in benefits as 
between employees resulting from the 
Social Security classifications must be 
“approximately offset” by the retire- 
ment benefits provided by the Social 
Security Act which were considered to 
be 150% of the primary insurance 
benefit. (§39.165-3(d), Regs. 118) The 
details of the integration formula were 
left to definition by mimeographs and 
rulings. (Mim. 5539, 1943 C.B. 499; 
Mim. 6641, 1951-1 C.B. 41; Rev. Rul. 
13, 1953-1 C.B. 13) 


The Commissioner has now incorpo- 
rated the integration formula in the 
regulations. Briefly, the rule permits an 
“excess plan” to provide a life annuity 
at age 65 after 15 years of service equal 
to 37144% of average compensation in 
excess of $4,200 over the highest five 
years. Death benefits before retirement 
are not included and, if early retirement 
is permitted, an actuarial reduction in 
the benefit must be made. 


Retention of the 3714% figure will be 
a disappointment to some for it is the 
same as when Social Security covered 
only the first $3,600 of annual compen- 
sation and provided lower benefits. Ap- 
parently the Commissioner decided to 
give more weight to the employee’s con- 
tribution under Social Security. It is 
now considered to buy 20% of the 
Social Security benefit rather than one- 
sixteenth thereof as specified in Mimeo- 
graph 6641. The net effect is that the 
employer is still considered as buying 
37144% of the new federal benefit on 
the first $4,200 of compensation and, 
hence, an equal benefit may be pro- 
vided by the employer in a_ private 
plan. 


The new regulations state that “simi- 
lar principles” will govern in the case 
of profit sharing and stock bonus plans, 
“provided that the employer does not 
also have in existence a pension or 
annuity plan which is integrated with 
old age and survivor insurance bene- 
fits and which provides for employer 
contributions or benefits based upon all 
or part of the same compensation con- 
sidered under the profit sharing or stock 
bonus plan.’’ (§1.401-3(e) (2) (vi) ) 
This is new to the regulations in a very 
real sense, for it did not appear in the 
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proposed rules made public in August, 
1955. Mimeograph 6641 contains an 
obscure paragraph on the subject and 
one wonders whether the rules contained 
therein are the “similar principles” 
which will be followed. The exact mean- 
ing of the proviso is doubtful. If an 
employer has another plan which ab- 
sorbs only a fraction of the integration 
margin, is it possible to integrate a profit 
sharing plan on some other basis not 
stated in the regulations? 


The new provision also raises a ques- 
tion of procedure since the rule was not 
issued in proposed form. One would 
suppose that this point was carefully 
checked before the final regulations were 
issued. But, regardless of the legal 
aspects, it is regrettable that the public 
was not given an opportunity to com- 
ment on such a vital issue. 


The soundness of this formula must 
be left to the actuaries. The fact that 
these rules are now in the regulations 
indicates that the Commissioner may be 
more precise in the application of the 
integration requirements. Apparently, 
we have moved from a broad regulation, 
designed to provide a land-fall in de- 
termining compliance with the statu- 
tory prohibition against discrimination, 
to a rule requiring benefits to be care- 
fully weighed on the scales of actuarial 
science. 


Il. Taxability of Distributions from 
Qualified Plants and Trusts 


§$$402 and 403 of the 1954 Code con- 
tinued the basic rules of the 1939 Code 
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regarding the taxation of distributions 
from qualified plans and trusts — 
periodic distributions are taxable as an- 
nuities while capital gain treatment is 
accorded certain lump sum distribu- 
tions. To be sure, drastic changes re- 
garding annuities were written into §72 
but the regulations under $72 have been 
issued only in proposed form and a 
discussion of them is beyond the scope 
of this article. 

Several changes appear in the regula- 
tions under §§402 and 403 which affect 
the tax consequence to the employee: 


(1) Disability Payments — Under 
§105(d) of the 1954 Code an employee 


may exclude from gross income pay- 
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ments up to $100 per week received 
under a wage continuation plan during 
absence from work on account of per- 
sonal injury or sickness. Immediately, 
the question was raised as to the ap- 
plication of this section to disability 
payments from qualified plans in light 
of the broad language of §§402 and 403 
taxing all distributions when paid or 
made available. The proposed regula- 
tions shed no light on the question. 
When the final regulations under 
§105(d)- were issued, they construed 
the statute to include disability payments 
up until the employee reached retire- 
ment age even though the employee was 
permanently disabled. (§1.105-4(a) (3) 
(i) ) ) 

The final regulations under §402 fell 
in line. Payments from a qualified plan 
are clearly excludible from gross in- 
come if the requirements of §105(d) 
are met — no obstacle for a qualified 
plan. (§1.402(a)-l(a)(1)(ii)) The 
benefit to the disabled employee is ob- 
vious for the regulation provides a 
clear-cut method whereby he may re- 
ceive as much as $5,200 per year com- 
pletely tax-free. This is probably true 
whether the plan provides a disability 
benefit as such or the employee retires 
because of disability under an early re- 
tirement option. 


The question immediately arises as 
to the application of §105(b) and (c) 
which exclude certain medical re- 
imbursement benefits and benefits on 
account of bodily injury. It is quite pos- 
sible for a profit sharing plan to pro- 
vide for such payments. If paragraph 
{d) is applicable to distributions from 
qualified plans, it would seem to follow 
logically that paragraphs (b) and (c) 
of §105 would also be applicable. The 
new regulations make no mention of 
these paragraphs, however, which leads 
one to suspect that the Internal Revenue 
Service may be reluctant to go this far. 


(2) Treatment of Annuity with In- 
surance Contracts — Heretofore the 
regulations provided simply that if a 
trust distributed an annuity contract to 
an employee, the cash surrender value 
thereof would not be considered income 
until the contract was surrendered. 
(§39.165-6(a) (2), Regs. 118) The 
regulations did not deal with the tax 
consequences of individual retirement 
income or endowment contracts or 
group permanent contracts. These have 
a dual character in that they provide an 
annuity and also life insurance protec- 
tion. 

Contracts of this type are dealt with 
at length in the new regulations with 
some startling consequences to the em- 
ployee and his beneficiary: 

(a) Under both the old and the new 
regulations the employee is taxable cur- 
rently on the cost of life insurance pro- 
tection purchased by the employer’s 
contributions under such contracts if 
the proceeds are paid to the employee’s 
beneficiary or to the trustee and the 
trustee is bound by the plan to pay them 
over to the employee’s beneficiary. 
($1.402(a)-l(a)(3)) Thus, the dual 
character of such contracts is recognized 
when the purchase is made. 


(b) Formerly, the dual character 
was also recognized when the contract 
was distributed to the employee for he 
was taxable at that time on that part of 
the value which could be applied to 
provide life insurance protection but not 
on the annuity element of the contract. 
(Mim. 6461, 1950-1 C.B. 73; P.S. No. 
66) This will no longer be true under 
the new regulations. Effective October 
26, 1956, the employee will be taxed on 
the entire cash value of such a con- 
tract unless within 60 days he converts 
it to a pure annuity containing no life 
insurance element. (§1.402(a)-l(a) 


(2)) 
(c) Upon the death of the em- 
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ployee before maturity of the contract 
the dual nature of the contract returns 
— at least for income tax purposes. The 
proceeds of a retirement income or en- 
dowment contract are divided into 
their two elements and treated essentially 
as required by I.T. 3993 (1950-1 C.B. 
75) under the prior regulations. The 
reserve accumulation to fund the re- 
tirement benefit is taxable to the em- 
ployee just as an ordinary annuity con- 
tract without life insurance. ($1. 402 
(a)-l(a) (4) (ii) (c)) Thus, the $5,000 
death benefit exclusion of §101(b) of 
the Code is available if the conditions 
of that section are met and this exclu- 
sion, plus the amount of the employer’s 
contribution taxed to the employee for 
the life insurance protection, are: part 
of the consideration paid by the em- 
ployee in determining the beneficiary’s 
tax. The portion of the contract in ex- 
cess of the annuity reserve is life insur- 
ance and, as such, is excludible from the 
beneficiary’s income under $101(a) of 
the Code. (§1.402(a)-1(a) (4) (ii) (d) ) 


(d) Although the beneficiary is tax- 
able according to the nature of the pay- 
ment under the contract, the dual nature 
will disappear when applying the estate 
tax if proposed estate tax regulations 
under §2039 of the Code are adopted. 
This section excludes from gross estate 
payments from qualified plans attribut- 
able to employer contributions. Under 
the proposed rule if the employee dies 
before the “terminal reserve value” 
equals the death benefit, the entire pay- 
ment under the contract is considered to 
be insurance and taxable as such under 
§2042 of the Code. (§20.2039-1(d) ) 
Thus, the includibility of the proceeds 
in the estate of the deceased employee 
will depend upon the time of the em- 
ployee’s death rather than the nature 
of the property he leaves. 


(3) Capital Gains — Under the 1939 
Code the beneficiary of a qualified trust 
was taxed at capital gain rates if the 
total distribution payable was made 
within one taxable year of the dis- 
tributee on account of the employee’s 
termination of employment. The 1954 
Code extended this to annuity plans and 
also to lump sum payments made upon 
the death of the employee after retire- 
ment. 


In addition to carrying out the 
changes in the Code the new regulations 
shed light upon what payments will be 
considered “total distributions” eligible 
for the capital gain treatment. For 
example, the fact that under a profit 
sharing plan an employee may receive 
an additional amount in a later year 
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will not defeat the capital gain treatment 
where the total amount in his account 
is distributed to him or his beneficiary 
in the year his employment is terminated 
or his death occurs. The second payment 
will be taxable at ordinary income rates, 
however. (§1.402(a)-1(6) (ii)) If an 
annuity contract is distributed to the 
employee and he surrenders it for the 
commuted value after receiving pay- 
ments for a number of years, capital 
gain treatment does not apply to the 
amount received upon surrender. 
($1.402(a)-1(6) (iii)) Capital gain 
treatment is applicable to distributions 
to several beneficiaries provided they 
act together as to the manner of receiv- 
ing payment. (§1.402(a)-1(6) (iv) ) 


(4) Annuities Purchased by Chari- 
ties — For years §22(b) (2) (B) of the 
1939 Code was interpreted as permitting 
charitable and educational organizations 
to purchase an annuity for an employee 
without tax to the employee until pay- 
ments were made under the contract. 
This was true even though the purchase 
was not under a qualified plan. 


Virtually the same language was in- 
corporated in §$403(a)(1) of the 1954 
Code and the proposed regulations as 
issued in August of 1955 interpreted the 
statute as stated above. It comes as a 
surprise, therefore, that the new regula- 
tions require the annuity purchase to be 
merely a “supplement to past or current 
compensation” of the employee. (§1.403- 
(a)-3) Several factors enter into the 
question of what is supplemental but on 
the basis of the example given in the 
regulations if the cost of the annuity 
exceeds 10% of compensation, the pur- 
chase is suspect. 


The reasonableness of this restriction 
as a matter of policy is debatable. How- 
ever, the statute contains no such limita- 
tion nor has it been interpreted as con- 
taining such a limitation. The change is 
not of wide-spread importance but it is 
of vital concern to those organizations 
affected and it would seem that the very 
least they are entitled to is a public hear- 
ing before such a change is made. 


III. Deduction of Employer 
Contributions 


The regulations concerning the de- 
duction of employer contributions under 
$404(a) differ little from those under 
$23(p) of the 1939 Code. Four changes 
are worth noting briefly: 


(1) Contributions for “Fringe Bene- 
fits’ — The recognition in regulations 
under §401(a) of certain incidental 
fringe benefits is also reflected in the 
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new regulations under §404(a). If the 
plan is solely a plan for such benefits, it 
is not part of the scheme of things under 
§§401 and 404 and deductions for con- 
tributions must be taken, if at all, under 
$162 as ordinary and necessary business 
expenses. (§$1.404(a)-l(a)(2)) If the 
benefit is provided as an incident to a 
profit sharing plan, it is clear that the 
cost must come within the 15% of com- 
pensation limitation of §404(a). 


(§$1.404(a)-l(a) (3)). 


(2) Accrual of Profit Sharing Con- 
tributions — Under the 1954 Code the 
time within which a payment must be 
made to a qualified plan by an employer 
on the accrual basis was extended from 
60 days after the end of the year to the 
time prescribed by law for filing the 
return, including extensions. The new 
regulations under this section are note- 
worthy mainly because of the added 
emphasis they give to the fact that the 
taxpayer must during the taxable year 
incur the liability to make a contribu- 
tion. (§1.404(a)-l(a) (4) (c)) Em- 
ployers who adopt profit sharing plans 
with a discretionary formula must take 
action to fix a liability for the contribu- 
tion before the end of the year. A reso- 
lution of the board of directors plus 
notification to the employees generally 
should be sufficient for this purpose. 
(Willoughby Camera Stores, Inc., v. 
Comm., 125 F.2d 607 (C.A. 2nd, 1942) ) 


(3) Information Required — Under 
the old regulations an employer was re- 
quired to submit detailed information 
for two years to support its deduction 
of contribuitons to a qualified plan. 
Under the new regulations the period of 
submission has been reduced to one 
year. (§1.404(a)-2(a) ) 


(4) Profit Sharing Plans of Affili- 
ated Group — The 1954 Code for the 
first time permits an employer to make 
a contribution to a profit sharing plan 
for the benefit of the employees of an- 
other corporation. This is allowed where 


an affliated group of corporations 
adopts a profit sharing plan. 


The regulations under this section 
point up some of the limitations in the 
statutory language which were not 
readily apparent in 1954. Thus, a 
definite formula for determining con- 
tributions is required and the formula 
must be based upon consolidated profits 
of the group. Moreover, the corporation 
on whose behalf the contribution is 
being made must exhaust its accumu- 
lated profits. It still is not possible to 
have the conventional type of profit shar- 
ing plan where the contribution is deter- 
mined on the profits of the employer 
nor is it possible for an employer to 
take advantage of a discretionary type 
formula and arbitrarily contribute an 
amount out of its profits on behalf of the 
employees of a related organization 
which suffered a loss during the year. 


IV. Conclusion 


The long delay in issuing the final 
regulations under $§$401-404 seems to 
have been caused not by the new pro- 
visions of the law but by new interpre- 
tations of the old law on points which 
have been a source of irritation to the 
Internal Revenue Service or to tax- 
payers. Reaction will, therefore, vary. 
But all will agree that the regulations in 
this field are longer and more compli- 
cated. And they are due to grow be- 
cause we have yet to receive final regu- 
lations under §72 regarding taxing an- 
nuities and under §501 et seq. with 
respect to prohibited transactions, un- 
related business income, etc.! 


A A A 


® Persons commencing their C.L.U. pre- 
paratory studies this fall are following 
a remodeled curriculum which puts more 
emphasis on business life insurance, pen- 
sions, group insurance, taxation, ann- 
nuities and family finance. The 1957 
examinations based on this revised study 
program will be June 5 to 7. 
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a MAIN RESULT I SEEK TO ACCOM- 
plish here is to show where, how 
and when the stockholder of a closely 
held company can be more effectively 
and more pleasantly stridulated by a 
stock perpetuation approach than by a 
stock sale approach. Almost all insur- 
ance sales material on the problem of 
disposition of closely held stock is prem- 
ised on the conclusion that the only solu- 
tion is a sale of the stock, with the only 
question being whether the stock should 
be purchased by the company or by the 
surviving stockholders. Therefore, it may 
be difficult for you to make any shift 
from the conventional stock sale ap- 
proach to anything as simple as the 
push-button approach on stock perpetua- 
tion. 


Normal Cases for Stock 
Perpetuation 


The most usual situations where a 
client is motivated to desire a perpetua- 
tion rather than a sale of his closely 
held stock are these: 


(1) The Stockholder-Son Case—the 
client is interested in perpetuating his 
stock because he wants to leave all or 
most of it to his son who is already 
working in the business. 


(2) The Majority-Stockholder Case 
—the client is interested in perpetua- 
ting his stock because he believes that 
it is a more valuable asset than the 
cash his estate could obtain from any 
sale. 


In our Stockholder-Son Case, the cli- 
ent is motivated primarily by emotional 
factors. The business may or may not 
be profitable. The stock may or may not 
be more valuable than cash. The son 
may or may not get along with the co- 
stockholders. Those factors are second- 
ary and incidental. The most dominant 
and motivating factor is that the client 
wants to leave all or most of his stock 
to his son already in the business. 


In our Majority-Stockholder Case, the 
client is motivated primarily by financial 
factors. He may or may not have a son 
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in the business. He may or may not love 
his wife and family. He may or may not 
get along with his co-stockholders. Those 
factors are secondary and _ incidental. 
The most dominant and motivating fac- 
tor is that the client believes that his 
closely held stock is an asset too valuable 
to sell. 


Normal Stymies to Stock 
Perpetuation 


In our Stockholder-Son Case, the 
normal stymie to stock perpetuation is 
the lack of property other than the 
closely held stock. This factor makes it 
impossible for the client to leave his 
stock to his son and, at the same time, 
accomplish his other personal objectives, 
such as providing (a) an adequate in- 
come for his wife and/or (b) an equal- 
ity of division of his total estate among 
all of his descendants. 


In our Majority-Stockholder Case, the 
normal stymie to stock perpetuation is 
often the same simple factor of “insufh- 
cient outside property,” but it may also 
be any other factor which prevents the 
perpetuation of voting control. In other 
words, where closely held stock is re- 
tained solely for financial reasons, the 
problem of perpetuating the stock is 
synonymous with the problem of perpet- 
uating voting control. The reason is be- 
cause voting control is the most import- 
ant single element in the financial value 
of closely held stock which is owned by 
an estate or a family not active in the 
business. Accordingly, the normal sty- 
mie factor of “insufficient outside prop- 
erty” would make it impossible for the 
client’s estate to perpetuate voting con- 
trol and, at the same time, provide for 
payment of all taxes and other obliga- 
tions of the estate. 


Normal Solution in Stockholder- 
Son Case 


How do you normally overcome the 
stymie of “insufficient outside property” 
which makes it impossible for the client 
to leave his stock to his son? There are 
as many normal solutions as there are 
ways for a client to increase the amount 


of his property in addition to his closely 
held stock, including the acquisition of 
life insurance. The most obvious solu- 
tion may have escaped attention, not 
only because of its simplicity, but also 
because it does not necessarily require 
the use of insurance. Of course, if the 
client is insurable, he will find that this 
obvious solution makes the use of in- 
surance more practical because of the 
provisions in the 1954 Internal Revenue 
Code which eliminate the premium pay- 
ment test in the taxability of third party 
insurance. 


For clarity, I give to my solution the 
title of “Convertible Stock Perpetuation 
Sale.” This means that you accomplish 
stock perpetuation through the medium 
of a stock sale which contains a “con- 
version feature.” In other words, the 
stock is sold to get the required addi- 
tional property to the estate, and then 
the sale includes a “conversion feature” 
which enables the son to get the stock. 
The result is that the family unit winds 
up with both the stock and the required 
additional property. I will indicate three 
applications of the “Convertible Stock 
Perpetuation Sale.” 


Application No. 1:—We start out with 
a stock purchase agreement between the 
client as “seller” and the corporation as 
“purchaser.” This agreement obligates 
the client to sell and the corporation to 
buy the client’s stock when he dies, and 
fixes the purchase price and the method 
of payment thereof. If nothing more 
were added to this agreement, then when 
the client died his estate would get the 
purchase price, and the corporation 
would get the stock, and the son would 
get nothing. However, we add to this 
agreement a “conversion feature” which 
gives to the son the right to buy his 
father’s stock from the corporation, at 
such times and in such amounts and for 
such price and upon such terms of pay- 
ment as the father and the corporation 
may have decided in the original agree- 
ment. By including this “conversion fea- 
ture,” the result is that the client’s es- 
tate gets the purchase price and the 
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client’s son gets the stock, which is ex- 
actly what the client desired. 


Application No. 2:—This follows the 
same pattern as Application No. 1 ex- 
cept that the stock purchase agreement 
is between the client-as “seller” and his 
co-stockholder as “purchaser.” This 
agreement obligates the client to sell and 
the co-stockholder to buy the client’s 
stock when he dies, and fixes the pur- 
chase price and the method of payment 
thereof. If nothing more were added to 
this agreement, then when the client 
died his estate would get the purchase 
price, and the co-stockholder would get 
the stock, and the son would get noth- 
ing. However, we add to this agreement 
a “conversion feature” which gives to 
the son the right to buy his father’s 
stock from the co-stockholder, at such 
times and in such amounts and for such 
price and upon such terms of payment 
as the father and the co-stockholder may 
have decided in the original agreement. 
By including this “conversion feature,” 
the result is that the client’s estate gets 
the purchase price and the client’s son 
gets the stock, which is exactly what the 
client desired. 


Application No. 3:—This is the most 
simple of all applications, because the 
“conversion feature” is included at the 
beginning rather than at the end. We 
start out with a stock purchase agree- 
ment between the client as “seller” and 
his son as “purchaser,” thereby by-pass- 
ing both the corporation and the co- 
stockholder. This agreement obligates 
the client to sell and the son to buy the 
client’s stock when he dies, and fixes 
the purchase price and the method of 
payment thereof. Nothing more needs to 
be added. When the client dies, the re- 
sult is that the client’s estate gets the 
purchase price and the client’s son gets 
the stock, which is exactly what the 
client desired. 


Where does the son get the money to 
purchase the stock from the corporation 








“Sure I’m interested in a guaranteed 
annual wage! Are you proposing to me?” 
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or the co-stockholder or the client? 
There are several ways, one being in- 
surance on the life of the client. The 
son is the applicant and owner of such 
policy. He gets the money to pay the 
insurance premiums from his own sav- 
ings or from an increase in salary or 
from gifts from the client. If the client 
makes gifts to the son, the insurance 
will not be taxed in the client’s estate 
when he dies. If the son dies first the 
client is no longer interested in stock 
perpetuation. 


Majority-Stockholder Case 


How do you normally overcome the 


stymie of “insufficient outside property” 
which makes it impossible for the client 
to perpetuate voting control? In my 
opinion, the most effective normal solu- 
tion is by a corporate recapitalization. 
This means that you perpetuate voting 
control through the medium of chang- 
ing the structure of the corporation’s 
capital stock so that it is represented by 
at least two different classes of stock, of 
which at least one class has either no 
voting rights or subordinated voting 
rights. 

To illustrate, assume that the only 
stock issued by the corporation is vot- 
ing common stock, of which our client 
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owns the majority. One method of recap. 
italization is to declare a dividend on 
this common stock, but with the divi- 
dend payable in the form of a new 
class of stock which is a non-voting pre- 
ferred stock. The result is that our cli- 
ent’s estate will have two different 
classes of stock in the same corporation, 
being (1) the original voting common 
stock and (2) the new non-voting pre- 
ferred stock. This enables the estate to 
sell the new preferred stock, thereby 
providing the “additional outside prop- 
erty” required to pay the taxes and 
other obligations of the estate. This sale 
would not disturb or reduce voting con- 
trol, because that is vested solely in the 
common stock which is retained. 


Let me further explain this solution 
by answering some specific questions 
which are of interest to the client. 


1. When the new preferred stock is 
declared as a dividend on the existing 
common stock, is that dividend taxable? 
No; this is a non-taxable dividend. The 
1954 Internal Revenue Code has clari- 
fied the tax-exempt status of this type 
of recapitalization. 


2. Can the estate sell the new pre- 
ferred stock to anyone it desires? Yes: 
It may sell the new preferred stock to 
the corporation, a co-stockholder, a 
member of the client’s family, an insur- 
ance company, or any other person or 
party. 

3. Who would be the normal pur- 
chaser of the new preferred stock? The 
normal purchaser is anyone who is both 
willing and able to buy the preferred 
stock. However, since the stock is un- 
listed closely held stock, the normal 
purchaser would probably be the cor- 
poration, especially as the client is the 
majority stockholder. However, in cer- 
tain cases it may be advisable for the 
purchaser to be the client’s widow. 


4. During the client’s life should 
there be an agreement covering the pur- 
chase and sale of this preferred stock 
when he dies? Sometimes yes, some- 
times no. The main thing is to make 
sure that there will be someone both 
willing and able to buy when the client 
dies. If that assurance can be obtained 
only by an agreement during life, then 
there should be such agreement. How- 
ever, if the corporation is to be the 
purchaser, the majority stockholder does 
not need an agreement as much as he 
needs the assurance that the corporation 
will have the required funds available 
for the purchase of the stock when he 
dies. 
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5. Should the retained common stock 
be used as part of the marital trust un- 
der the client’s Will? This should be 
done only where there is not sufficient 
other property which can be used for the 
marital trust. The reason is that, if the 
client is correct, the retained common 
stock will increase in value. Hence, if it 
has a larger value on the subsequent 
death of the wife, it will be taxed in her 
estate at that larger value. Of course, 
this cannot be avoided if the client does 
not have any other type of property to 
use in the marital trust under his will. 


6. If any part of the retained com- 
mon stock is held as part of a marital 
trust under the client’s will, how can he 
be sure that voting control will be per- 
petuated after the subsequent death of 
his wife if her estate does not have cash 
to pay her estate taxes plus the tax on 
the common stock in the marital trust? 
The word “if” changes this question 
from a question to a sales talk for in- 
surance on the life of the wife. 
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Estate Planning Council 
Activities 
Los Angeles—Robert H. Walker, Oak- 
land attorney and lecturer on law and 
taxation, spoke at the October 15 meet- 
ing on “The Use of Life Insurance 
Trusts in Estate Planning.” 


Connecticut—Earl R. Hudson, presi- 
dent of Kennedy Sinclaire, Inc., ad- 
dressed the October 9 meeting at the 
Farmington Country Club. He discussed 
the dangers of failing to plan the es- 
tate of a small business owner and de- 
scribed plans for redemption of stock, 
issuance of preferred stock dividends, 
or the use of buy-and-sell agreements fi- 
nanced by life insurance. 


New Haven—The executive committee 
has developed a new approach. The 
first six meetings of the 1956-57 season 
will cover practical estate plans dealing 
with frequently occurring situations, 
and using a different set of given facts 
as the basis for discussion in each case. 
The six basic situations are: the young 
family man; the mature family man 
(middle years) ; the family man as suc- 
cessful executive-employee; the single 
proprietor and the solely-owned corpora- 
tion; the professional partnership; the 
part owner of a close corporation. The 
first subject was handled on October 8 
by C. Newton Schenck, attorney, and 
William Winnick, CLU. 

District of Columbia—Earl R. Hudson 
addressed the October 29 meeting on 
“Maximum Advantages in the Applica- 
tion of the Marital Deduction.” Illustra- 
ting his remarks with charts, Mr. Hud- 
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son showed how failure to plan estates 
had cost millions of dollars in unneces- 
sary taxes and outlined specific methods 
of saving taxes, stressing the estate plan- 
ning problems of the small business 
owner. 


Indianapolis—Richard F. Pratt, gen- 
eral agent of Connecticut General Life 
Insurance Co., spoke to the October 18 
meeting on “The Life Insurance Agent 
in Estate Planning.” In the last five 
years Mr. Pratt has examined an esti- 
mated 7,000 to 8,000 estate plans. 


Des Moines—The program at the 
October 1 meeting was presented by 


Jack Hilmes. 


Baltimore — Clyde Cover, assistant 
general counsel, Lincoln National Life 
Insurance Co., addressed the October 10 
meeting on “Business Agreements.” 


Detroit—“Current Developments in 
Federal Taxes Affecting Life Insurance, 
Trusts and Estates” were discussed at the 
October 10 meeting by Wallace M. Jen- 
sen, who is chairman of the committee 
on Federal tax legislation of the Amer- 
ican Institute of Accountants. 


Owing to a Jimitation of 100 members 
from the life insurance group, very few 
memberships terminating, and a steadily 
growing waiting list, the by-laws have 
been amended to permit a total of 125 
for insurance men. 


Officers for the 1956-57 season are: 
Pres——W. Brace Krag, vice president 
and trust officer, National Bank of 
Detroit; Vice Pres.—Charles E. Stumb, 
general agent, Connecticut Mutual Life 
Insurance Co.; Sec’y—Clare J. Grix, 
assistant vice president, Detroit Bank & 
Trust Co.; Treas.——Donald F. Lau, 
Ci. 


St. Louis—“Exposing the Need and 
Selling Pension Plans” was presented to 
the October 9 meeting by William H. 
Holmes, field supervisor of the pension 
trust department of Aetna Life Insur- 
ance Co. 


New Hampshire—‘Planning for Gifts 
and Estates with Life Insurance” was 
the topic of Robert J. Lawthers of New 
England Mutual Life Insurance Co., 
Boston, at the October 10 meeting held 
in Manchester. 


North Jersey—G. Norman Widmark, 
attorney, author and lecturer, discussed 
“Small Business and its Tax Aspects in 
Estate Planning” at the October 17 meet- 
ing. 

Rochester, N. Y.—Joseph P. Tomaino, 
assistant manager of the Rochester Dis- 
trict Office of the U. S. Department of 
Health, Education and Welfare, address- 
ed the October 23 meeting on “Social 
Security.” 

Charlotte, N. C.—“Valuation for Es- 
tate and Gift Taxes” was presented by 


Robert Lloyd, C.P’A:, of Greensboro at 
the October 29 meeting. 


Rocky Mount, N. C.—‘“Living Trusts 
in Estate Planning” were discussed by 
Norman Block, Greensboro attorney, 
who dealt with short-term trusts, insur- 
ance trusts, and gifts of securities to 
minors in trust as compared with gifts 
to minors under the recently adopted 
custody statute. 


Cincinnati—“Estate Planning and its 
Value to Family Security” was presented 
by Earl R. Hudson at the October 23 
meeting. 

Dayton-—Hugh MacKay, counsel for 
the State Mutual Life Assurance Co.. 
spoke on “Deferred Compensation and 
the Tax Treatment of Renewal Commis- 
sions of Underwriters” at the October 
11 meeting. 


Philadelphia—George W. Meyer, man- 
ager of mutual funds for Bache & Co., 
New York, discussed “The Place of Mu- 
tual Funds in Estate Planning” at the 
October 31 meeting. 


Rhode Island—“Technical Aspects of 
the Marital Deduction” were discussed 
at the October 22 meeting by Robert M. 
Lovell, vice president of the Hanover 


Bank, New York. 


Seattle —- Wendell Milliman, consult- 
ing actuary, spoke on “Recent Develop- 
ments in Group Life Insurance” at the 
October 17 meeting. 


Madison, Wis.—A discussion on wills 
and pitfalls to be avoided in their prepa- 
ration was presented by a panel consist- 
ing of Clarence Karn, Earl Cooper and 
Donald Stroud at the October 8 meeting. 


Milwaukee—“Deferred Compensation 
Funded with Life Insurance” was the 
topic presented at the October 8 meet- 
ing by Charles B. McCaffrey, director 
of advanced underwriter training, North- 
western Mutual Life Insurance Co. 








Extra Curricutar Activiry — Trust Officer 
Alan J. Warrack (left), Crocker-Anglo Na- 
tional Bank, as president of the Civitan Club 
of San Francisco, made the school visit 
shown above to carry on the club’s pet pro- 
ject, “Shoes for Kids.” Dr. Harold Spears, 
superintendent of San Francisco schools, 
looks on approvingly as Warrack delivers 20 
shoe certificates to Mrs. Frances Lyons, prin- 
cipal of Redding Elementary School. 
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Ruling Prohibits Double “Deductibility” of 


Expenses of Sale by Estates 


XPENSES INCURRED UPON A SALE OF 
ie property may not be used as 
an offset against the selling price, in 
computing gain or loss, if those expenses 
haye previously been allowed as a de- 
duction to the estate in its Federal Es- 
tate Tax return. This is the effect of a 
ruling! by the Internal Revenue Service. 


Recognizing that such an offset or 
reduction of proceeds is proper in the 
case of an ordinary taxpayer, the Ser- 
vice has expressed concern that granting 
permission to offset expenses in the case 
of an estate, which already has had the 
benefit of an estate tax deduction, would 
amount to the recognition of a “double 
deduction.” This position represents a 
reversal of a prior policy of the Service, 
as expressed in several unpublished rul- 
ings, and therefore merits critical exam- 


ination because of its probable effect on, 


future tax planning by estate representa- 
tives. 


Problem Illustrated 


The problem contemplated by Reve- 
nue Ruling 56-43 may be illustrated by 
the following example: 


Among the assets of the estate of A 
are 100 shares of stock of the X corpo- 
ration, which A had purchased in his 
lifetime. At the time of A’s death the 
stock is selling at a mean price of $10 
per share. For reasons connected. wiih 
estate administration, A’s executors ;de- 
cide to sell the X stock, which is then 
quoted at $11.50 per share. Against the 
gross selling price of $1,150 are charges 
of $20 for commission and taxes. The 
executors, therefore, realize $1,130. 


In preparing the Federal estate tax 
return A’s executors report the X stock 
at a fair market value of $1,000 and. 
pursuant to Section 2053(a) (2) of the 
Internal Revenue Code of 1954, they 
deduct $20 as an expense of administra- 
tion. Since the amount realized for the 
X stock exceeded its estate tax value, 
the executors report the gain on the sale 


1Revenue Ruling 56-43; 1956 Int. Rev. Bull. No. 
7, p. 54. 
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in their fiduciary income tax return, 
which they determine to be $130 by 
subtracting the $1,000 from the net sale 
price of $1,130. 


It is the right to reduce the proceeds 
of sale by the $20 of selling expenses, 
after those expenses have been claimed 
as an estate tax deduction, which the 
Internal Revenue Service has challenged 
in Revenue Ruling 56-43. However, it is 
believed that the position of the Service 
is without statutory justification, and 
that the executors may appropriately 
take advantage of these expenses for 
both estate and income tax purposes. 


Legislative Framework 


The ruling states that expenses of sale 
of estate property “fall within the con- 
cept” of Section 642(g) of the Internal 
Revenue Code of 1954, which reads as 


follows: 


“(g) DISALLOWANCE OF DOUBLE DE- 
DUCTION—Amounts allowable under 
Section 2053 or 2054 as a deduction 
in computing the taxable estate of a 
decedent shall not be allowed as a 
deduction in computing the taxable 
income of the estate, unless there is 
filed, within the time and in the man- 
ner and form prescribed by the Secre- 
tary or his delegate, a statement that 
the amounts have not been allowed as 
deductions under Section 2053 or 2054 
and a waiver of the right to have such 
amounts allowed at any time as de- 
ductions under Section 2053 or 2054.” 


Thus, an estate is not entitled to deduct 
from gross income an amount previous- 
ly claimed or allowed as an estate tax 
deduction. Analytically, however, the 
expenses of a sale of property do not 


constitute a deduction within the mean- 
ing of Section 642(g). 


It has long been recognized that ex. 
penses (other than those incurred by a 
dealer) have the effect of reducing the 
proceeds which the taxpayer is deemed 
to have realized.” In the hierarchy of 
tax concepts, they are superior to a de- 
duction and are regarded as a factor in 
calculating gross income, from which 
deductions are taken. They are to be 
subtracted from the selling price and 
are not deemed to be deductions as such. 
Indeed, none of the provisions of sub- 
chapter B makes allowance for these 
expenses as a deduction. It is the Regu- 
lations dealing with the calculation of 
gross income which take account of 
expenses of sale. Thus, the Regulations 


under the 1939 Code provided:* 


“Commissions paid in purchasing 
securities are a part of the cost price 
of such securities. Commissions paid 
in selling securities are an _ offset 
against the selling price, except that 
in the case of dealers in securities 
such commissions may be treated as 
an ordinary and necessary business 
expense.” 


Distinction Between Expenses 
and Deductions 


There are many instances in which 
the expenses of buying or selling prop- 
erty have been expressly disallowed by 
the courts as deductions, on the ground 
that they affect the determination of the 
cost of the property or the amount real- 
ized, and are not properly classified as 
a deduction. In accordance with the 


*See G.C.M. 15,430, XIV-2 Cum. Bull. 52, citing 
Regs. 33, par. 108, promulgated under the Revenue 
Act of 1916, and regulations under subsequent 
Acts. To the same effect are Baldwin, 23 BTA 512 
(1931) (Aecq.); Cavanaugh, 19 BTA 1251 (1930); 
Giffen, 19 BTA 1248 (1930); and Muhle, 19 BTA 
1247 (1930); see also I. T. 3806, 1946-2 Cum. Bull. 
41. The same rule is applicable to security traders. 
Spreckels v. Helvering, 315 U.S. 626 (1942), af- 
firming 119 F. 2d 667 (9th Cir. 1941) ; Helvering 
v. Prentice, 130 F. 2d 754 (83rd Cir. 1942), to per- 
sons (other than dealers) who engage in real es 
tate transactions. Hunt, 47 BTA 829 (1942); 
Whitcomb, 949,249 P-H Memo TC, and to those 
who trade in commodities. Comm’r v. Taylor, 34 
AFTR 1618 (D. C. App. 1942); Battelle, 47 BTA 
117 (1942). 


3Regs. 118, §39.24(a)-2(a). Comparable regula- 
tions have not yet been promulgated under the 
1954 Code. 
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above-quoted Regulations, commissions 
paid on the purchase of property by a 
ron-dealer have been held to constitute 
part of the cost of the property.* Simi- 
larly, it has been held that selling com- 
missions are not deductible as such, but 
are merely an offset against the sales 
price.® In G.C.M. 15, 430,° it was stated: 


“Fundamentally, commissions paid 
in connection with both purchases and 
sales of securities, being direct ex- 
penses of acquiring and disposing of 
the property, are direct charges 
against the profit, or increase the loss, 
arising from the transaction. ... It 
is concluded, therefore, that buying 
commissions are a part of the cost of 
securities and are not deductible as 
ordinary and necessary business ex- 
penses. Selling commissions are an 
offset against the sale price and are 
not deductible as ordinary and neces- 
sary business expenses, except in the 
case of a dealer in securities.” 


In short, selling expenses are direct 
charges to profit or loss. They are sub- 
tracted from the gross selling price— 
just as they are in fact withheld by the 
broker—in determining how much the 
seller has realized. In this sense, such 
expenses may be compared with the 
“cost of sales” in determining gross in- 
come. 


The distinction between amounts re- 
ductive of gross receipts and amounts 
deductible from gross income is firmly 
imbedded in the structure of the tax 
laws, and appears frequently as an im- 
portant factor in determining the status 
of a taxpayer.’ Since the term “deduc- 
tion,” as used in Section 642(g), has a 
well defined meaning, it does violence 
lo the section to include within its pur- 
view amounts which have never been 
regarded as deductions. 

Section 641(b) states as a general 
rule that the taxable income of an es- 
tate is to be computed in the same man- 
ner as in the case of an individual, ex- 
cept as otherwise provided in Part 1 of 
subchapter J. Thus, all of the ordinary 
concepts of gross income, deductions 
and taxable income apply equally in the 
case of an estate. Section 642 simply 
provides special rules for certain crediis 
and deductions of an estate, including. 


‘Hutton, 12 BTA 265 (1928), aff’d. 39 F. 2d 459 
‘5th Cir. 1930); Burman, 23 BTA 639 (1931); 
briarcliff Investment Co., 30 BTA 1269 (1934). 
‘he same rule is applicable even in the case of a 
valer, see G.C.M. 15430, supra, note 3, or a per- 
on engaged in the business of “‘buying and selling 
ecurities.” Helvering v. Winmill, 305 U.S. 79 
i938). 


“See authorities cited supra, note 3. 
*XIV — 2 Cum. Bull. 52. 


_ ‘See Levine, “Gross Income in the Personal 
Holding Company,” 9 Tax. L. Rev. 453 (1954). 
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Long Beach San Bernardino Ventura 


Los Angeles San Diego Whittier 
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in the case of subsection (g), a rule 
whose purpose is to prevent amounts 
deducted by the estate in its estate tax 
return from being also claimed as a 
deduction in its income tax return. Such 
items ordinarily consist of legal fees 
for representing the fiduciary, probate 
expenses and like items, all of which are 
administration expenses for estate tax 
purposes and also fall within the general 
area of income tax deductions under 
Section 212.8 However, as shown above, 
expenses of selling property are not 
properly classified as items of deduc- 
tions, but are chargeable directly to the 
selling price. 


The allowance of selling expenses as 
an offset against the sales price, despite 
the use of those expenses as an admini- 
stration expense deduction, has been 
recognized in several unpublished rul- 
ings previously issued by the Internal 
Revenue Service. For example, in a 
private ruling dated April 11, 1952,° it 
was held: 


“Therefore, both commissions and 
stamp taxes are offset against gross 
sales in determining gross income 
from a sale of securities. . . . Accord- 
ingly, this office holds that where 
securities are sold at a gain and the 
expenses of the sale are offset against 
the selling price, there is no Section 
23 deduction involved and hence no 
application of Section 162(e) of the 
Code.”’1° 


In view of the foregoing, it would 
seem inappropriate for the Service to 
attempt to reclassify selling expenses for 
the purpose of including them under 
Section 642(g).'! Such reclassification, 
if warranted, should emanate from a 
change in the Code itself by congres- 
sional amendment. 





8In Davis, 4 T.C. 329 (1944), aff’d. 151 F. 2d 441 
(8th Cir. 1945), it was held that selling expenses 
are not deductible under section 23(a) (2). See also 
Watson, 949,089 P-H Memo TC. 


Signed by E. I. McLarney, Deputy Commission- 
er of Internal Revenue (Symbols IT:RP:TR/RFD- 
4). 


loSection 162(e) of the 1939 Code was the coun- 
terpart of section 642(g) of the 1954 Code. There 
is no indication in the legislative history of section 
642(g¢) that a change from prior law was intended. 
See Sen. Rep. No. 1622, 83rd Cong. 2d Sess. page 
342. 


11JIn G.C.M. 15,430, cited atove, it was stated, at 
page 60: “It is well settled that where a statute 
has been construed for a long period of time as 
having a certain meaning, a reenactment of that 
statute without change indicates legislative sanc- 
tion of the construction previously given it. (Na- 
tional Lead Co. v. United States, 250 U.S. 140; 
New Haven R. R. v. Interstate Comm. Comm., 200 
U.S. 361; Copper Queen Mining Co. v. Arizona 
Board, 206 U.S. 474.) It is equally well settled that 
the construction of a doubtful statute adopted and 
long enforced by the officers charged with its ad- 
ministration will be given great weight by the 
Courts. (National Lead Co. v. United States, 
supra.)” 


A A A 
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$21 MILLION HEADACHE 


The financial and legal complications 
of the $21.5 million estate of Julius S. 
Rippel, recently settled by the National 
State Bank of Newark, N. J., offer an ex- 
ample of the need for experienced judg- 
ment and the difficulties which may con- 
front a fiduciary, even when working 
with a good will. 


Mr. Rippel owned or controlled four 
separate corporations which had dealt 
in local securities for 60 years and had 
a portfolio of approximately $9,000,000. 
In the more than four years of admin- 
istration, the executors negotiated over 
400 security transactions, including the 
sale of Imperial Russian bonds. 


Huge loans had to be paid off, since 
Mr. Rippel was a frequent borrower in 
connection with his financial operations. 
The bank loans and outstanding bonds 
of Rippel’s companies, plus his personal 
debts, added up to $5,700,000. To avoid 
unsettling local banking conditions, the 
executors obtained new loans from New 
York, paid off the local borrowings, and, 
by selling some of the securities which 
had been used as collateral, repaid the 
New York institutions. 


Many real estate holdings were _ in- 
cluded in the estate. Some were sold, 
including the family home for $37,000, 
a pharmacy for $15,000 and a plot of 
vacant land for $140,000. The Azalea 
Realty Corp., on the other hand, which 
owned various valuable properties in 
downtown Newark, was transferred out- 
right to the Fannie Rippel Foundation, 
set up under the financier’s will. 


There were long negotiations on taxes, 
resulting in total estate tax refunds of 
$71,615. The net estate taxes paid were 
$1,637,559, this low figure being partly 
due to the fact that the bulk of the 
estate was bequeathed for charitable pur- 
poses. 


Five lawsuits plagued the executors in 
the fulfillment of their duty. One in- 
volved the naming of trustees for the 
foundation, was carried on appeal to the 
State Supreme Court, and ended with 





the executors winning their desire to add 
five trustees to the four originally desiz- 
nated. A suit to compel the executors 
to file an accounting ended when the 
first accounting was filed in 1954. A waze 
and hour suit brought by Rippel build- 
ing employees was settled by payment 
of additional compensation. There was 
long legal action over the lease and back 
rent of a tenant in one of the Rippel 
buildings, and finally there was the un- 
successful suit by the city — begun in 
Rippel’s lifetime — for intangible per- 
sonal property taxes. 


Then there was “the lady from Brook- 
lyn,” who walked into the bank in July, 
1952, and told officials she had another 
Rippel will. She showed considerable 
knowledge of the Rippel family and said 
she was a distant relative, and that he 
had promised to take care of her and 
her mother. She announced that she had 
retained lawyers in Newark, New York 
and Brooklyn. While she did not show 
the purported will to the bank officials, 
they learned from the lawyers that it 
was handwritten and witnessed by the 
signatures of three persons all of whom 
had died since their alleged signing. The 
executors retained investigators who re- 
ported that the woman had no valid 
claim. 


Administration of the estate required 
the full time — all working days and 
many evenings — of the bank’s vice 
president and trust officer, as well as of 
a relative of the deceased who acted as 
co-executor and two members of the law 
firm retained as counsel for the execu- 
tors. County Judge Joseph E. Conlon 
observed that it would be difficult to con- 
ceive another estate as complicated as 
Mr. Rippel’s from the standpoint of ad- 
ministration and legal problems. 


A A A 


@ Twenty banks from 11 states sent 23 
bankers to the Eighth Trust Sales and 
Estate Planning Seminar given October 
15-18 by Kennedy Sinclaire, Inc., trust 
advertising and sales training special- 
ists, 
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Partial view of the Eliasberg Coin Collection as it was on display at The Northern Trust 
Company. The Chicago Bank was privileged to exhibit this collection — the world’s only 
complete collection of United States coins — for the first time in the Midwest, during the 


convention of the American Numismatist Association. 
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7 Timely CCH Tax Helps... 


STANDARD Old law, new law, the accepted reporter on federal taxes for reve- 

FEDERAL TAX ""° —‘for the man who must have everything.” Swift weekly 

y issues report and explain unfolding federal tax developments. 

i} REPORTS Current subscription plan includes seven loose leaf Compilation 
Volumes and companion Internal Revenue Code Volume. 




































FEDERAL TAX Compact and understandable, here is the dependable reporter 
on the federal taxes of the ordinary corporation, the average 

GUIDE REPORTS individual, partnership, trust or estate. Two loose leaf Compi- 
lation Volumes included without extra charge start sub- 

scribers off right. Up to date throughout; indexed to a “T.” 


PENSION A specialized reporter for all concerned with drafting, quali- 
fying for federal tax exemption, operating and administering 
PLAN GUIDE employee-benefit plans. Regular releases make clear the how, 
what and why of statutory and practical requirements that 
shape and mold private programs. Includes Group Plans, Ex- 
ecutive Compensation Plans, Fringe Benefits, Investing Trust 
Funds, Payment of Benefits, Guaranteed Annual Wages. One 
loose leaf Volume included. 








SINCLAIR-MURRAY Dependable ancl of rongrad ye amigo to lnnnans of “= 
izations, exchanges, rights, and other corporate changes. Makes 
CAPITAL CHANGES apparent the exact tax effect and basis of caesheel selena, 
REPORTS In three Volumes, alphabetically arranged by company name to 
show capital changes histories of over 12,000 corporations. With 

continuing Reports of pertinent developments. 





PAYROLL For dependable, continuing help in handling payroll problems 
involved under federal income tax withholding, federal social 
TAX GUIDE security taxes, federal wage-hour regulation, state and local 
withholding. No law texts, no regulations — but featured are 
plain-spoken explanations of “payroll law.” Encyclopedic 

Compilation Volume included. 





1957 CCH FEDERAL TAX COURSE 1957 U. S. MASTER TAX GUIDE 
Ideal for “ brush-up,”’ for refer- Based on Internal Revenue Code 
ence, fcr training juniors, for as amended, rulings, regulations, 
easy grasp of federal income etc. With explanations, rates, 
taxes today. 1152 pp., 8”x10", deductibles, non-deductibles. 


$14.75. Over 400 pp., 6”x9”, $3. 
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AMERICAN BANKERS ASSOCIATION 


CHOOSES LEADERS 


— Trust Business Progress Noted — 


ERLE COCKE 


Erle Cocke, vice chairman of the 
board and chairman of the executive 
committee of Fulton National Bank of 
Atlanta, was elevated to the presidency 
of the American Bankers Association at 
the 82nd annual convention in Los An- 
geles during the week of October 22nd. 
Placed in line for the presidency a year 
hence is Joseph C. Welman, president 
of the Bank of Kennett in that Missouri 
city, who was elected vice president by 
the delegates. George R. Boyles, chair- 
man and president of Merchants Na- 
tional Bank in Chicago, was re-elected 
treasurer. 

Mr. Cocke has a distinguished career 
in other fields as well as banking. He 
has been a state senator, executive officer 
of the Board of Regents of the University 
System of Georgia and head of the At- 
lanta agencies of several government 
corporations. Since he joined Fulton 
National in 1938 he has served as presi- 
dent of the Atlanta Clearing House As- 
sociation. Among the many ABA posts 
Mr. Cocke occupied was that of state 
vice president of the Trust Division in 
1943-44, 

In accepting his new office, Mr. Cocke 
paid tribute to retiring president Fred 
F. Florence, who is president of Repub- 
lic National Bank of Dallas, and pledged 
his administration to fostering a contin- 
uation of sound money and credit, de- 
claring that, while such is the immediate 
responsibility of the monetary and fis- 
cal authorities, success in this direction 
requires the full appreciation and sup- 
port of the entire financial system. 

Mr. Cocke announced that the 1957 
convention of the Association will be 
held September 22-25 in Atlantic City, 
N. 2: 

Mills Heads Trust Division 

In the Trust Division, Thoburn Mills 
was raised to the presidency, succeeding 
Richard P. Chapman, president of Mer- 
chants National Bank of Boston. Mr. 
Mills, who: is vice president and trust 
officer of The National City Bank of 
Cleveland, has had a noteworthy bank- 
ing career dating back to 1922. He has 
been chairman of the Trust Develop- 
ment Departmen‘al of the Financial Pub- 


LOOS 


lic Relations Association as well as of 
the Trust Committee of the Ohio Bank- 
ers Association. He is a founder and 
past president of the Life Insurance 
Trust Council of Cleveland. His work 
in the Trust Division, extending over a 
quarter of a century, included chair- 
manship of the Committee on Relations 
with Life Underwriters. 


Walter Kennedy, president of The 
First National Bank of Montgomery, 
Ala., moves up to Trust Division vice 
president from the chairmanship of the 
Executive Committee. The new occupant 
of the latter position, thus placed in line 
for the presidency in 1958, is Carlysle 
A. Bethel, vice chairman of the board 
and senior trust officer of Wachovia 
Bank and Trust Co., Winston-Salem, 
N. C. 


Newly named members of the Execu- 
tive Committee are: James H. Dion, vice 
president and trust officer, Union Bank 
and Trust Co., Helena, Mont.; Robert 
R. Duncan, president, Harvard Trust 
Co., Cambridge, Mass.; Reese H. Harris, 
Jr., senior vice president, Connecticut 
Bank and Trust Co., Hartford; Noel T. 
Robinson, vice president and trust ofh- 
cer, Central National Bank and Trust 
Co., Des Moines; and Paul C. Wagner. 
senior vice president, Fidelity-Philadel- 
phia Trust Co. 


Trust Division Review 


Retiring president Chapman reviewed 
the work of Trust Division during his 
tenure, of which the following is a 
summary by committees: 


Common Trust Funds—A new hand- 
book on Common Trust Funds has been 
prepared. (See page 1064 herein for re- 
view note. ) 


JOSEPH C. WELMAN 


Fiduciary Legislation—Study has been 
made of the Gifts of Securities to Minors 
Act thus far adopted in 14 jurisdictions 
and to be considered by at least 30 other 
states in 1957. Work is going forward 
on a suggested model statute to cover a 
Bank Fiduciary Fund (such as now op- 
erates in New York). a possible model 
statute to cover handling businesses in 
trust, and one to permit destruction of 
records after microfilming. Considera- 
tion is also being given to a model act 
for uniform supervision of trustees for 
charitable purposes. 


Trust Policies—A survey of the mass 
market for trust services was reported 
at the Mid-Winter Trust Conference. 
(See March 1956 T.& E., p. 220.) 


Handling Businesses in Trust—A man- 
ual is being prepared which will include 
a survey of bases for suitable compensa- 
tion. 


Costs and Charges—Results of a ques- 
tionnaire on practices in determining 
trust costs and policies in setting fees 
will be published shortly. 


Operations for Trust Departments— 
Studies have been made on selection and 
training of trust personnel, destruction 
of trust department records, activity sta- 
tistics as a means of controlling expense. 
and recommended procedures for voting 
proxies. 


Relations with the Public—Efforts are 
being made to increase the representa- 
tion of the trust business in the pro- 
grams of state banking association meet- 
ings so that commercial bankers ma) 
become better acquainted with trustmen 
and their work. “This project,” com- 
mented Mr. Chapman, “strikes a partic: 
ularly sympathetic chord with me. be 





NEW OFFICERS OF 
TRUST DIVISION 


Thoburn Mills, newly 
elected president of Trust 
Division of American 
Bankers Association, (cen- 
ter) is congratulated by 
the retiring Division pres 
ident, Richard P. Chap- 
man (right). Looking on 
is newly elected vice pres 

ident Walter Kennedy. 
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cause we cannot expect to educate the 
public to the vital role of the trust busi- 
ness until our whole banking family is 
thoroughly knowledgeable about it; and 
| find a regrettable haziness as to our 
business and our particular problems on 
the part of all too many of our com- 
mercial banking brethren. Our public 
relations must begin at home.” 


Reiations with Supervisory Authori- 
ties—Suggestion is being made that 
other Federal Reserve banks initiate 
trust cost and earnings surveys similar 
to those made by the First, Second and 
Twelfth Districts. 


Adverting to the special committee 
which he had appointed to make a 
broad study of what trust statistics 
should be compiled and by whom, Mr. 
Chapman offered his personal and un- 
official views in advance of the report: 


“We have everything to gain and 
nothing to lose by commencing at the 
earliest possible date to collect regular 
and complete statistical information 
about the trust business, such as _ al- 
ready exists in abundance for all other 
divisions of banking. The Trust Divi- 
sion is a trade association, and one of 
the first and most fundamental obliga- 
tions of such an association is to see 
that the basic statistics and facts about 
its trade or industry are available to the 
membership and to the public. In the 
past year, it has been driven home to 
me that we don’t have the facts available 
to answer some of the simplest and most 
basic questions about the trust business. 
To find the figures for poultry produc- 
tion in Cass County, Minn., or the aver- 
age daily wage of steel workers in Erie. 
is simple routine; but we trustmen don’t 
even know the dollar total of trust funds 
under the care of chartered banking in- 
stitutions, and it would be hardihood to 
even venture an estimate. 


“What reasons other than mere in- 
ertia are there to delay our prompt ac- 
tion to remedy this statistical deficiency ? 
Information can and should be gathered 
in such a way as to keep confidential 
the figures of individual institutions. 
This should represent no problem. The 
only important contrary argument that 
| have heard advanced is to the effect 
that such statistical information might 
he used to our disadvantage by some 
one who did not wish us well. I do not 
recognize that we have any such ill- 
Wishers, and certainly nothing in our 
composite figures is likely to create any. 
Both we and the public would gain im- 
nieasurably from the fuller knowledge 
thereby made available. 
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“T have no doubt 
that complete sta- 
tistics about the 
trust business will 
inevitably become 
available sooner or 
later. Since much 
of the value of such 
data lies in the 
cumulative and comparative information 
built up over a period of time, the soon- 
er we get started, the sooner we will 
begin to benefit.” 





CARLYSLE A. BETHEL 


In closing his remarks, Mr. Chap- 
man expressed two hopes: “that we will 
now begin to explore the possible joint 
or collective use of mass media to 
carry our trust message in general terms 
to a broad public from coast to coast,” 
and that no time be lost “in revamping 
our personnel policies so that trust work 
will be inviting as a career to young 
people of superior ability.” 


Electric Utilities 


The privately-owned electric utility 
industry, while still beset with threats 
from public power advocates and rising 
operating costs, is nonetheless an area 
offering growth and stability to invest- 
ors, according to an appraisal presented 





by Harold Quinton, president ‘of the 
Southern California Edison Co. Evi- 
dence points to a reversal of sentiment 
in favor of private operation, both on 
the part of legislators and the public, 
as the inequities of tax-supported facili- 
ties are recognized. 


Mr. Quinton remarked that the growth 
record of utility companies had not been 
as heavily discounted in per share com- 
mon stock earnings as in other situa- 
tions because many companies have been 
broadening their inadequate equity 
bases which they inherited from hold- 
ing company setups by issuance of new 
stock. Now that the equity position of 
the industry as a whole stands between 
35-40%, dilution is likely to be mini- 
mized. He likewise had words of praise 
for trust company analysts for the com- 
petent industry appraisals which have 
guided the large trust investments in 


this field. 
A & 3 


e Trust department earnings of insti- 
tutions covered by the Federal Deposit 
Insurance Corporation for the year 1955 
totaled $281,841,000, chairman H. E. 
Cook reports. This represents approxi- 
mately 4.50% of the total current operat- 
ing earnings of all the insured institu- 
tions, 
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TRUST HIGHLIGHTS OF FPRA CONVENTION 


ORE THAN A THOUSAND BANKERS, 
M and the wives of many, attended 
the 41st Annual Convention of the Fi- 
nancial Public Relations Association in 
Dallas October 7-11. The newly elected 
officers are: Pres.—William E. Single- 
tary, vice president of Wachovia Bank 
& Trust Co., Winston-Salem, N. C.; 
First Vice Pres.—Orrin H. Swayze, ex- 
ecutive vice president of First National 
Bank, Jackson, Miss.; Second Vice Pres. 
—E. T. Hetzler, vice president of Bank- 
ers Trust Co., New York; Third Vice 
Pres.—Reed Sass, vice president of Fort 
Worth National Bank; Treas.—John L. 
Chapman, vice president of City Na- 
tional Bank & Trust Co., Chicago. 


At the opening session of the conven- 
tion, retiring president W. W. Delamater, 
who is vice president of Tradesmens 
Bank & Trust Co., Philadelphia, cited 
the Association’s present membership of 
2,000 out of a total of 14,000 banks as 
a fine achievement, but challenged the 
organization to increase its membership 
several fold in the next few years. He 
discussed the public relations problems 
connected with automation, competition, 
mergers, loan demand and parking, and 
then launched into a consideration of 
the opportunities that lie ahead. These, 
he said, are increased population, higher 
educational levels, increased incomes, 
wide-awake bank leadership, more ser- 
vices to offer, better trained staffs and 
finer advertising. 


The delegates also heard addresses by 
Joe A. Clarke, vice president of Fort 
Worth National Bank; Fred F. Florence, 
president of Republic National Bank, 
Dallas, and of the American Bankers 
Association; Mr. Singletary; and R. L. 
Thornton, Sr., mayor of Dallas and 
chairman of the board of Mercantile 
National Bank. 


Trust Sessions 


Trust Development Departmental ses- 
sions began Monday afternoon when 
“Acquiring Retirement Plan Accounts” 
was discussed by three speakers—Hil- 
ary L. Seal of Morss, Seal & Bret, New 
York, and pension editor for Trusts 
AND Estates; George Sisler, vice presi- 
dent of First National Bank, Chicago; 
and Philip J. Potter, vice president of 
Second Bank-State Street Trust Co., 
Boston. “Planning Estates of Company 
Executives” was presented by J. Paul 
Jackson, Dallas attorney. 
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NEWLY ELECTED OFFICERS OF FINANCIAL PUBLIC RELATIONS ASSN. 


Left to right: president William E. Singletary, vice president, Wachovia Bank & Trust Co. 

Winston-Salem; first vice president, Orrin H. Swayze, executive vice president, First Na- 

tional Bank, Jackson, Miss.; second vice president E. T. Hetzler, vice president, Bankers 

Trust Co., New York,; third vice president Reed Sass, vice president, Fort Worth (Tex.) 

National Bank; and treasurer John L. Chapman, vice president, City National Bank & 
Trust Co., Chicago. 





On Tuesday morning the departmental 
took up “Recruiting, Training and Eval- 
uating the Effectiveness of a Trust New 
Business Man.” The speakers were Ray- 
mond W. Jones, vice president of First 
Wisconsin Trust Co., Milwaukee; Rich- 
ard C. Lang, trust officer of Fifth Third 
Union Trust Co., Cincinnati; and David 
M. Neill, assistant trust officer, American 


Trust Co., Charlotte, N. C. 


Mr. Neill reported on the results of 
a survey of 32 large trust departments 
selected from various sections of the 
country. Four prefer a trust new busi- 
ness man to have life underwriting ex- 
perience, twelve want a law background, 
fifteen have a predominance of attorneys 
in their trust new business department. 
Almost everyone requires college train- 
ing or the equivalent. A few prefer to 
get their personnel for trust new busi- 
ness from people already employed in 
the bank. Four of the 32 do not have a 
separate new business department, but 
have all their trust officers make new 
business calls. 


As to training arrangements, 12 banks 
have definite programs, five have no 
program at all, and fifteen have some 
type of supervision. Fifteen of the 32 
send their new personnel to trust schools. 
(Mr. Lang discussed three such schools 
in his address). For evaluating the ef- 
fectiveness of trust new business men, 
11 banks count actual production as a 


yardstick, and seven (including some of 
the foregoing 11) also count basic 
knowledge, social presence, and how the 
individual meets the public. Average of 
the starting salaries obtained from 12 
of the banks is $7,700. The average top 
salary is $16,400. 


Women’s Place 


“The Importance of Women” was the 
lead-off topic of the Tuesday afternoon 
session. Noble O. Travis, trust officer of 
Detroit Bank & Trust Co., said that a 
wife should always be consulted when 
her husband discusses the use of a 
corporate fiduciary. Enough time should 
be devoted to her to explain why the 
trust department of a bank can be help- 
ful to her. It is much better for the 
women to ask the bank about trust mat- 
ters than to have the trust institution in- 
itiate the interview, he said, and Detroit 
Bank & Trust has found that women’s 
growing interest in economic and finan- 
cial matters “offers an enormous oppor- 
tunity for business and industry to im- 
prove public understanding, and _ partic- 
ularly women’s understanding.” 


Women have a great deal of justifiable 
pride, Mrs. Ivy Baker Priest, Treasurer 
of the United States, told the departmen- 
tal. The wife makes a great contribution 
to the life of any family, helping to 
build whatever estate they have. It is 
difficult for her to understand, when 
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something happens 
to her _ husband, 
why some outsider 
should manage 
what she has help- 
ed to build. If it 
is explained to a 
woman that ap- 





Ivy BAKER PRIEST 


pointment of acor- | 
porate fiduciary by her husband is a 
modern method of handling an estate 
and does not reflect upon her honesty, 
integrity or ability, and that she has 
been too busy with family, church and 
civic affairs to learn this technical field, 
in most cases the wife will agree that she 
needs help, Mrs. Priest observed. “As a 
homemaker of the family she certainly 
understands that it is easier to do the 
washing by an electric washing machine 
and drier than it is to do it by hand, 
and she certainly can understand that 
with the modern methods of accounting 
and bookkeeping a trust department can 
be of great help to her in settling her 
husband’s estate.” 


One way to reach the women is to 
have at the bank a Home Counsellor 
who can give good financial advice to 
“Maisie” when she hits her first prob- 
lems as a young bride, Evelyn A. Hogan 
of Oklahoma City advised the group. 
A radio voice repeating day after day, 
“This is your Home Folks Counsellor 
speaking. Now if you'll just come down 
and talk over your money problems with 
us, you'll be prettier, you'll have health- 
ier kids, and you'll get along better with 
your husband” is practically impossible 
to resist, and Maizie will be coming in, 
Mrs. Hogan said. To win Maizie’s con- 
fidence, start with ABA’s “Personal 
Money Management” and stress finan- 
cial planning. Later introduce her to 
ABA’s quarterly, “The Family Dollar.” 
With faith in the Counsellor, Maizie will 
soon be using a checking account, a 
savings account, and various other ser- 
vices until—with a home built, a family 
reared, and a business thriving—Maizie 
and her husband set up a trust for Tom, 
Jr.. Maisie Ann, and the grandchildren. 


Mrs. Mary Delamater of Moorestown, 
\. J. and Barney Fisher, president of 
Security National Bank, Cairo, IIl., also 
addressed this meeting. 


“Do not Overlook the Farmer’s Wife,” 
a talk by J. M. Patton, president of 
Mitchell (S.D.) National Bank, con- 
cinded the session. A great revolution 
has taken place in the farm family of 
today compared to a quarter century 
ago, he said. The farm daughter may 
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go to the city high school, and then to 
college or a city job, and later return 
to the farm. The farm home is as mod- 
ern as the city cousin’s. Instead of 
Womens Finance Forums, Mr. Patton’s 
bank has cooperated with the extension 
home agent in holding evening meetings 
in the bank lobby with individual ex- 
tension clubs. Officers explain the func- 
tion of a bank, its place in the commun- 
ity, how it operates, how loans are made. 
and the various kinds of accounts and 
services. Discussion is encouraged, and 
in the weeks following many accounts 
are changed from individual to joint. 
Farm representatives from banks should 


always include the wife in their discus- 
sions of family goals, need for budgeting 
and the keeping of farm records. The 
appeal can include farm ownership, 
modernization, improvement in farm 
practices, and education of the children. 
Moreover, a budget and a review of the 
year’s operations, he said, may show 
where the money has gone that the 
farmer and his wife would like to spend 
for new equipment, whether outside the 
house or inside. 


The Market 


Surveys of probate records covering 
estate acountings show a rapidly expand- 
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ing trust new business market, J. K. 
Sinclaire, chairman of the board of 
Kennedy Sinclaire, Inc., told the Wed- 
nesday morning session on “Use of 
Newspapers, Direct Mail, Radio and 
Television in Selling Trust Services.” 
A comparison of these records for the 
last three years with those of the previ- 
ous three indicates the trust market 
has increased about 20% in most areas, 
he said. The principal channels to be 
used in reaching this market are direct 
mail and personal solicitation. A trust 
prospect list can be built up, and the 
selling of trust services by mail happily 
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requires the same methods that success- 
fully sell trust service through personal 
solicitation. “Persistent advertising and 
continuing sales effort are essential.” 
Since some good prospects will be 
missed when a mailing list is prepared, 
there should be also thoughtful use of 
newspapers, radio, and television. “Real 
success in trust new business requires the 
fielding of a full team—direct mail, trust 
new business men and special advertis- 
ing.” 

Also speaking at this session were 
John F. Donlon, president of Edwin 
Bird Wilson, Inc.; Ashley A. Purse, 
president of The Purse Co.; and Henry 
P. Sommer, Jr., vice president of the 
Merrill Anderson Co. 


The final departmental session dealt 
with “Motion Pictures on Trust Ser- 
vices.” Mutual Benefit Life Insurance 
Co.’s estate planning film, “According 
to Plan” was shown by Robert C. Lauer 
of Cincinnati. It shows what happened 
to the estate of the owner of a prosper- 
ous business who “couldn’t take the 
time” to take stock of his personal finan- 
cial situation, and points out some of 
the ways these consequences could have 
been avoided by estate planning. The 
film is available through company rep- 
resentatives to members of the estate 
planning team. One use of it has been 
by banks for their own management 
personnel, showing the advantages of 
their company’s trust department ser- 
vices. In these cases a Mutual Benefit 
representative has made his services 
available to help the individuals review 
and plan their life insurance program 
as part of their over-all financial plan. 


Films were also shown by H. Nord 
Kitchen, vice president of Industrial 
National Bank, Providence, and Noble 
D. Travis, vice president of Detroit 


Bank & Trust Co. 


Next year’s convention will be held 


in Chicago, Sept. 29-Oct. 4. 


A A A 


CARSWELL EXECUTIVE EDITOR OF 
“AMERICAN BANKER” 


Howard J. Carswell has joined the 
staff of the American Banker as Execu- 
tive Editor, a new post. He will be asso- 
ciated with Clinton B. Axford, editor for 
the past 29 years. 


Mr. Carswell has been public relations 
manager of Guaranty Trust Co., New 
York, and before that a writer on bank- 
ing and finance for the New York World- 
Telegram and the Chicago Tribune. He 
was 1954 president of the New York 
Financial Advertisers, Inc. 








we 


Hilary Seal, of Morss, Seal & Best, New 
York; George Sisler, vice president, First 
National Bank, Chicago, and Philip J. Pot- 
ter, vice president, Second Bank-State Street 
Trust Co., Boston, discuss the acquisition of 
retirement plan accounts at a trust depart- 
mental session at FPRA meeting. 





Banks Win Annual Report 
Oscars 

Six trust institutions won Oscars in 
the 1955 annual report contest conduct- 
ed by Financial World. Among national 
banks the first three places went respec- 
tively to Franklin National Bank, Frank- 
lin Square, N. Y.; Republic National 
Bank, Dallas; Central National Bank, 
Cleveland. For state banks and trust 
companies top places went to Girard 
Trust Corn Exchange Bank, Philadel- 
phia; Bank of Virginia, Richmond; and 
Fidelity-Philadelphia Trust Co. 


Mutual fund winners were: Welling- 
ton Fund, Philadelphia; Selected Amer- 
ican Shares, Inc., Chicago; and Chemi- 
cal Fund, Inc., New York. Among finan. 
cial organizations, awards went to Wis- 
consin Bankshares Corp., Milwaukee; 
Northwest Bancorporation, Minneapolis; 
and Ventures Limited, Toronto. Win- 
ning life insurance companies were Na- 
tional Life Insurance Co., Montpelier; 
General American Life Insurance Co.. 
St. Louis; and Life Insurance Co. of 
Virginia, Richmond. 

A total of 5,000 annual reports were 
entered this year in the international 
competition, of which 1,700 qualified 
for final screening. Award oscars to the 
winners in 100 classifications were pre- 
sented at a dinner in New York October 


29. 





EXECUTOR’S DILEMMA ... 


Claude C. Ferdinand, old time 
juggling partner of W. C. Fields, 
willed the comedian a case of 
scotch. The will directed the execu- 
tors to permit Mr. Fields to select 
his own brand. They were in- 
structed to have it delivered to him 
“wherever he may be.” As events 
turned out, Mr. Fields died shortly 
before Mr. Ferdinand — a month 
after the will was drawn. 
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Accountants Hear of Team Contributions to 


Estate Planning 





At the 69th annual meeting of the Amer- 
ican Institute of Accountants, held in Seattle 
on September 23-27, an evening session was 
devoted to a panel on Estate Planning con- 
sisting of a lawyer, a trust officer and a 
certified public accountant. Participation of 
the accountant in this field has been given 
a fillip by the Institute’s creation of a Com- 
mittee on Estate Planning headed by Edward 
J. McDevitt, C.P.A., of Boston, who presided 
at this session. Long an advocate of recogni- 
tion of the accountant as a valuable mem- 
ber of the Team, Trusts AND Estates pub- 
lished (April °56, p. 312) an article by Mr. 
McDevitt outlining his committee’s objec- 
tives and the role of the C.P.A. In present- 
ing here a condensation of the remarks of 
the three panel members, it is the editors’ 
hope that further impetus may be given to 
the movement through our increasing read- 
ership among accountants, while at the same 
time highlighting the functions of other 
team members to the end of a better under- 
standing on the part of all groups. 





THE ACCOUNTANT 
ROBERT T. KNIGHT, C.P.A. 


Tacoma, Wash.; 


Member, AIA Committee on 
Estate Planning 


ROBABLY THE MAJORITY OF C.P.A.’s 
ene and acknowledge the im- 
portance of estate planning, but appear 
to be apathetic about doing anything 
about it. Much of the activity of 
C.P.A.’s appears to be confined to rather 
casual discussions with their clients con- 
cerning specific estate planning prob- 
lems, but few seem to be approaching 
the problem from its broad aspects. 


The qualifications of the C.P.A. who 
is interested in engaging in estate plan- 
ning include: (a) a broad understand- 
ing of the Federal gift and estate taxes, 
his State inheritance and gift taxes, and 
their relation to each other; (b) a work- 
able knowledge of the legal aspects of 
the state laws as they may apply to 
married couples; (c) awareness of the 
consequences of gifts made in contempla- 
tion of death; (d) familiarity with the 
several types of trusts, and the meaning 
of terms commonly used; and most im- 
portant (e) ability to approach the prob- 
lem with the objective of accomplishing 
the maximum benefits to his clients and 
their families, tax saving being second- 
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ary to family harmony and protection of 
its members. 


The C.P.A. is in the best position to 
initiate Estate Planning. Unlike other 
members: of the estate planning team, 
the C.P.A. is in frequent contact with 
his clients and is aware of their financial 
status and problems, as well as their in- 
volvement in partnerships, closely held 
corporations, etc. Then, too, the very 
act of preparing income tax returns 
brings out many of the family problems. 
This should bring out a sort of chain- 
reaction, causing him to find out 
whether the client (and his spouse) — 


(a) Have up-to-date wills. 


(b) Have an up-to-date and work- 
able buy and sell agreement with 
business associates. 


(c) Have given consideration to the 
creation of trusts as a means of pro- 
viding protection to minor or incom- 
petent children or other beneficiaries, 
or to create tax savings. 


Our clients have appreciated having 
these problems called to their attention, 
and usually have authorized us to pro- 
ceed with our analysis and study. We 
have designed a combination inven- 
tory and questionnaire that is filled out 
with the assistance of the client. From 
this inventory and questionnaire we pre- 
pare a memorandum in non-technical 
language, outlining the problems and 
broad suggestions as to their solution. 
Where there are close business as- 
sociates, such as partners, concurrent 
plans are developed so that the results 
of the studies will be compatible. 


When the broad plan has been ap- 
proved by the client, other members of 
the team are called in to provide the 
benefit of their particular skills. With 
the benefit of all of these suggestions, 
the program can then be rewritten again 
for the final approval of the client. When 
approved, this provides the outline or 
basis for the drafting of the various 
documents by the attorney, the writing 
of the required insurance according to 
the prescribed plan, with the Trust Offi- 
cer editing the trust indenture where one 
is involved. 


Where the planning is initiated by 
someone else, I warn you first to deter- 


mine who will be responsible for your 
fees. In such situations, the C.P.A. is 
not able to perform to his best ad. 
vantage. Usually he is requested to 
furnish limited specific information and 
is not permitted to view the entire plan 
and thus give the benefit of his tech. 
nical knowledge and broad understand- 
ing of the financial phase of the prob. 
lem. All too frequently the “team-play” 
is pretty much one-sided. However, the 
accountant should not tackle the job 
alone, as he is not qualified to do so. 


THE TRUST OFFICER 


HARVARD PALMER 
Vice President & Trust Officer, 
Seattle-First National Bank 


f pe SINGULAR CONTRIBUTION OF THE 
trust officer to the estate planning 
team springs from the fact that he is, 
in turn, a member of another team com- 
posed of his associates in the trust busi- 
ness — full time specialists with many 
years of first hand observation of the 
actual operation of estate plans. 


Fortified by this background it is 
the responsibility of the trust officer 
to inject into the planning process a 
reliable and experienced judgment in 
the area of workability from a business 
and administrative standpoint and, per- 
haps the most important of all, to insure 
so far as possible that the impact of the 
plan on its beneficiaries will be such as 
to produce security and happiness in as 
great a measure as the circumstances 
permit. We in the administration of 
estates are living in many houses and 
some of them are pretty uncomfortable. 


We frequently are able to guide our 
testator’s thinking on dispositive pro- 
visions, not with the idea of making up 
his mind for him, but rather to assist 
him, from our experience, in under 
standing the implications and ramifica- 
tions of various alternatives. How many 
times we have heard the words, “I want 
to treat my children fairly and equally.” 
A fallacy that traps many parents, how: 
ever, is that of gauging equality only 
from the date of the parent’s death, 
rather than his entire contribution 10 
his children. Suppose at the time the 
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will is drawn there are two children in 
their early twenties, with an eight-year- 
old sister. If necessary, the entire estate 
should be devoted to the child during 
her minority. The older children have 
already received some twelve or fourteen 
more years sustenance from their father 
than has the little girl. 


It is comparatively simple if the 
problem is recognized to provide that, 
prior to distribution of principal to the 
older children, a maintenance fund be 
set aside to complete the rearing of the 
younger children. A similar problem, 
but one requiring greater tact in its 
recognition, is the situation where there 
is a substantial variation in the ability 
or potential of the children of a par- 
ticular testator. 


The question of the proper age at 
which principal distributions should be 
made to trust beneficiaries is one that 
benefits by the trust man’s observation 
of the effect of variations employed in 
his experience. As to a male beneficiary, 
I feel that the first principal distribution 
should not be made until his education 
is likely to have been completed. If the 
size of the estate warrants, it is an 
excellent plan to divide such distribu- 
tions into two or three parts at say five- 
year intervals. The beneficiary may then 
learn some lessons as he fritters away 
the first installment and have a period 
of being broke for the contemplation of 
his sins and perhaps do better with later 
installments. 


As to a female beneficiary, there are 
excellent reasons for keeping her in- 
heritance in trust during her entire life. 
A parent’s principal concern should be 
with the fundamental happiness of his 
offspring. If the inheritance of a daugh- 
ter married to a nice, devoted but im- 
provident husband is paid to her free of 
trust, she is very likely to be in the posi- 
tion of having to choose between dis- 
turbing her domestic situation by refus- 
ing to invest in one of her husband’s 
schemes or of preserving her domestic 
tranquility at the expense of seeing her 
inheritance invested unprofitably. A far 
better solution is to provide that the in- 
heritance remain in trust with a broad 
discretion in the trustee as to invest- 
ments. With such a device the wife may 
transfer the entire responsibility for a 
decision to the trustee who may be en- 
tirely objective in analyzing the sound- 
ness of the proposition. 


If the testator or grantor does not 
have confidence in the integrity and 
business judgment of the trustee, he 
should employ a different trustee or 
vehicle. If he does have such confidence, 
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the broadest powers and discretions 
should be given in order that flexibility 
of action will be available in the event 
of unforseen circumstances. 


In the field of investments especially 
the dangers of insufficient discretion in 
the trustee are apparent. The natural re- 
sistance of the testator to giving these 
broad powers can ordinarily be over- 
come by an explanation of the protective 
aspects surrounding the administration 
of his estate by a corporate trustee in- 
cluding the complete internal system of 
audits responsible directly to the board 
of directors, a meticulous examination 
not less often than annually by na- 
tional or state bank examiners, and 
probably most important the group judg- 
ment guaranteed by the active participa- 
tion of a trust committee composed of 
senior men from within and without the 
trust department. 


Another area in which the watchful- 
ness of the trust man, born of sometimes 
unpleasant experience, may guide the 
plan to a truer expression of the testa- 
tor’s wishes is in the use of various 
phrases in wills or trusts that have be- 
come habitual rather than thoughtful. I 
refer to such a bequest as “to my wife 
so long as she remains my widow” or 
a description of descendants as “the 
heirs of my body” and a deferred be- 
quest to “my grandchildren, per stirpes 
and not per capita.” Few men, in my 
experience, are really so self-centered as 
to desire any impediment to their wife’s 
remarriage in the event of their pre- 
mature death, Likewise a discussion with 
the testator on a_ hypothetical basis 
usually will reveal that if one of his 
children adopted a child that he would 
want such adopted child to share equally 
with his natural grandchildren. 


As to the “per stirpes or per capita” 
question, in the normal family, suppose 
grandfather is making his will. He has 
three children, two of whom have pro- 
vided him with one grandchild each and 
the third having produced four grand- 
children. In such a case, it is unlikely 
that his devotion to the children of the 
larger family is diluted by their number, 
but we have seen many cases where such 
language included in an instrument with, 
we suspect, insufficient thought have 
given the appearance of just such dilu- 
tion and have resulted in greatly diver- 
gent benefits among cousins from a 
common grandparent. 


In naming the surviving spouse, a 
business associate or member of the 
family to serve as co-trustee or co- 
executor, with the bank or trust com- 
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pany, such appointment frequently goes 
to a person entirely unfamiliary with 
the business of the administration of an 
estate and sometimes even with the busi- 
ness affairs of the testator. An un- 
fortunately frequent result is a stalemate 
resulting from a difference of opinion 
between the co-fiduciaries. The trust 
man, after a scrutiny of the purposes 
the testator wishes to serve by the com- 
bined appointment, can suggest other 
provisions less likely to involve the 
efficiency of the administration while 
still adequately serving the testator’s 
purposes. Sometimes the testator desires 
to make available the experience or par- 
ticular knowledge of the individual ap- 
pointee in connection with some minor 
aspect of anticipated problem of the 
estate. In many cases just as much is 
accomplished by a simple direction that 
the corporate fiduciary be guided by 
the advice of the individual on those 
particular points. 


Another reason frequently advanced 
is a desire on the part of the testator to 
avoid any inference of lack of confidence 
in his wife’s business judgment although 
he may admit privately that she knows 
nothing of business affairs. This is a 
danger signal indicating a serious lack 
of discussion of the subject between the 
testator and his wife. If the wife cannot 
be made to understand the appointment 
of a professional fiduciary as an attempt 
to spare her the vexation of business 
responsibility and as a move to protect 
her assets from the hazards of inexper- 
ience, the professional should not be 
appointed. If the end result ae is the 





happiness of the testator’s survivors, we 
can well argue that it is better to risk 
some dissipation of the assets of an 
estate by an improvident widow than to 
cloud her memory of her husband with 
what she might consider to be an hu- 
miliation. 


If multiple fiduciaries are appointed, 
a specific provision should be included 
to avoid the dangers of a stalemate 
either by giving the final decision to one 
or the other or by specifying some other 
method of solution which will absolve 
the dissenting party from responsibility 
for the decision finally reached. 


There are many factors that the trust 
man must analyze before he can commit 
in advance to the retention of a going 
business, among them: 


a. The prognosis of adequate and 
persistent earnings; 

b. The demand for the service or 
product of the business; 

c. The location of the premises and 
how owned; 

d. The terms and renewability of 
the lease, if applicable; 

e. The existence of capable manage- 
ment and organization; 


f. The 
business; 


speculative nature of the 


g. Its competetive position in the 
industry; 


h. Its diversity of products; 


i. Its dependence upon a patent or 
franchise; 

j. Its ability to 
economy; 

k. The availability of credit and the 
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affect upon the trust estate of the 
necessity for credit; 


1. Its salability or liquidity. 


The trust officer is well aware of the 
limitations of his service and is in the 
best position to advise the estate 
planning team as to the possibility of re- 
tention of a going business and the pro- 
visions of the plan necessary to make 
such retention workable. 


Finally, the trust man on the team 
must guard against being assigned tasks 
that the testator himself found impos- 
sible. An alcoholic son is not likely to 
achieve sobriety simply through the crea- 
tion of a trust in his father’s will. A 
quarreling family is not likely to become 
amenable to please the trustee; nor is 
widowhood likely to modify the tastes 
of an extravagant wife. A plan de- 
pendent for its success upon the working 
of such miracles is doomed to a melan- 
choly fate. 


THE LAWYER 


F. A. LeSOURD 


Little, LeSourd, Palmer, 
Slemmons, 


Scott & 
Seattle, Washington 


N FARMING, THE MAN WHO HITCHES 
l up the team is not necessarily the one 
who directs the plow when the team gets 
going. In testamentary estate planning 
the man who hitches up the team is 
the man who can get the client serious- 
ly to consider what will happen after 
his death. We all have an obligation to 
our clients to make them conscious of 
this problem, particularly in the case of 
sole proprietors, partners and majority 
stockholders in smaller corporations. 


Assuming that one of us has succeeded 
in getting the team hitched up, in 
what direction will the client wish to 
plow? I find that this direction is 
usually governed by human objectives. 
not to the exclusion of but usually over- 
weighing monetary objectives. The client 
ordinarily is more interested in_ the 
effect of what he does on the happiness. 
peace of mind and relationships between 
those for whom he is providing, than 
he is in leaving to them the last possible 
dollar. If one method of leaving his 
property will save money but might 
impose worries or burdens on his widow. 
he will often choose the more expensive 
alternative. If some method might save 
taxes but involve basic changes in the 
manner in which he wishes the prop- 
erty to be held, he will often forgo the 
possible saving. If some plan is prefer- 
able taxwise or otherwise from a mone: 
tary standpoint, but might give his 
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children command of substantial sums 
at too early an age, he will often back 
away from it. 


The accomplishment of these human 
results in the usual case is basically 
dependent on methods that may be used 
for the transfer and administration of 
property, or the disposition of property 
to give security, investment stability, 
capital when it is needed, flexibility to 
meet unusual conditions, fairness in the 
face of future situations not now antici- 
pated, and the like. 


Lawyers have been trained specifically 
to assist in creating the basic structure 
of an estate plan to accomplish the de- 
sired human objectives. As a part of 
their education they spend some years 
studying, and far more years in practice 
perfecting, their ability to deal with: 

the manner in which property may 
be held 

the respective rights therein of hus- 
band, wife and children 

methods of making valid transfers 


of property, both during lifetime and 
at death 


methods of creating valid estates in 
property of less than full ownership 


the problem of domicile in connec- 
tion with property rights 

the effect of the law of the situs 
on property 


the steps required to clear the title 
to property at death 


the rights of creditors 


the rights and the protection of 
minors 


the protection of spendthrifts 
the situs of intangible property 


the restrictions on the withholding 
of legal title by the use of trusts 


the use and validity of powers of 
appointment 


the restrictions on and the liability 
of an executor continuing a trade or 
business 


the rights and obligations of sur- 
viving partners 


the domiciliary requirements gov- 
erning executors and trustees 


what happens when there are in- 
sufficient assets to pay all bequests 


ways in which property may be re- 
ceived and held by or for minors 


the effectiveness of powers of at- 
torney 


the appointment of guardians 
the rights of after-born children 


the possibilities of transferring an 
estate at death without probate 


the effect of surviving the legatees 
the laws governing charities. 


Moreover, lawyers concentrate on the 
use of written language to convey ideas 
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with clarity and certainty. This art, for it 
is an art as much as painting and music, 
has great importance to testamentary 
estate planning, so that when read in a 
later year by persons having no direct 
knowledge of the decedent’s intentions 
and perhaps under the pressure of those 
who would like some different result, the 
document will still convey with sureness 
and exactness the decedent’s intentions. 


All of the literature and emphasis on 
tax saving that floods the country has 
the real danger of blinding us to the 
basic requirements of testamentary 
estate planning. In many ways testa- 
mentary estate planning today reminds 
me of what has happened among the 
boating fraternity. Some years back 
when a person bought a yacht, he looked 
first to see how solid were the ribs and 
planking. Before he considered the 
accommodations and the speed and the 
beauty, he looked for the basic safety 
of the boat in a storm. He was conscious 
that the first requirement was not to get 
him some place fast, but to get him 
there safely. In recent years have come 
a rash of small yachts with great speed 
and beautiful lines. Many bought, for- 
getting about the planking and the ribs. 
Some soon found they had made a poor 
investment when hulls did not stand up 
against the fury of the storm, the beat- 
ing of driftwood, or the impact of a 
chance beaching. 


A testamentary estate plan is built to 
carry the person’s loved ones through 
the storms that may be caused by a 
death. It is the lawyer’s role to give 
first thought to the ribs and planking. 





He is, by virtue of his training, the 
chief architect of the ship. He needs to 
know much of beauty of design from a 
tax saving standpoint, he must appre- 
ciate the need of insurance to furnish 
ready cash which is the horsepower of 
the estate planning ship, he must know 
where his own limitations are and be 
willing to get and reflect the skilled ac- 
counting advice, trust advice, insurance 
advice, and other skills necessary to a 
modern estate plan. But his is the basic 
responsibility for the structure itself. 
The responsibility is his to see that it is 
sound enough to carry the client’s family 
through the stormy years following his 
death and into the safe harbor which the 
client desires. 


A A A 


Bank Warns Employees Against 
Advising Use of Joint 
Tenancies 


The possibility of customers suffering 
unexpected gift taxes or of some heirs 
being disinherited because of property 
placed in‘joint tenancy has caused First 
National Bank of St. Paul to take steps 
to prevent employees from giving such 
advice, vice president Lloyd Leider 


writes in the October FPRA Bulletin. 


First, a memorandum has been circu- 
lated among all officers and department 
heads covering the effects of joint ten- 
ancy and urging bank personnel to ad- 
vise customers to obtain legal advice 
before placing a substantial amount of 
property under this arrangement. Other 
steps are explained in the article. 
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What Price Efficiency? 


“PERSONAL” TRUST SERVICE. AS KEY TO PROGRESS 


HE SHORTAGE OF COMPETENT PER- 
— as well as the rising wage 
level have intensified the search for 
more efficient methods of operation of 
trust departments. This has taken two 
forms—the introduction of mechanical, 
or electronic devices and the streamlin- 
ing and departmentalization of opera- 
tions. 


“Automation,” the new catchword in 
industrial management, has taken its 
first timid steps in the banks of the 
country. A visit behind the scenes would 
startle the average bank customer. That 
these devices have resulted in better 
and more legible records and trans- 
scripts cannot be doubted and _ their 
ever growing use has been all to the 
good. But whether the streamlining and 
departmentalization of operations has 
been equally salutory is not entirely free 
from doubt. 


At the outset, it might be well if one 
basic fact were recognized: Trust ser- 
vice is by its very nature inefficient. 
That is not to say that the personnel 
are inefficient—far from it. But trust 
service is essentially personal service 
and personal service, industrially speak- 
ing, must always be inefficient service. 
In this context, it is equally clear that 
inefficient service is also expensive ser- 
vice. Awareness of this fact has led 
many trust departments to streamlin- 
ing processes and it is these processes 
which are really the subject of this 
article. 


Killing the Goose? 


It may be conceded that any system 
in which departmentalization becomes 
compartmentalization and which keeps 
customers away from the personnel who 
administer estates and trusts will reduce 
the costs of operation. But is it the pur- 
pose of the trust department to cut costs 
or is it to show profits? The latter does 
not necessarily follow from the former 
—not, if in the process, potential cus- 
tomers are lost. 


A bank’s customers are its best po- 
tential source of new business. Mass 
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advertising is not the best medium for 
attracting new trust business. The at- 
torney who receives six copies of a new 
revenue code from as many banks in 
town is not thereby converted into a 
crusader for any of them. The layman 
who reads the generally dull, but digni- 
fied, bank advertisements in the daily 
newspapers is not fired to leap into the 
nearest bank office to discuss his estate 
or arrange for investment service. In 
general, mass advertising for trust ser- 
vices informs, but does not frequently 
inspire response. 


Not many banks have even begun to 
tap all the trust business which lurks 
in their rosters of customers. The urgent 
need to bring these customers within 
the orbit of the trust department is 
thwarted by the demand to be more 
efficient—to cut costs. 


When a retailer contemplates the es- 
tablishment of a new location, it is cus- 
tomary for him to take a traffic count 
of the number of persons passing the 
proposed site. Traffic into the banking 
establishment is equally important to 
the trust department. Broadly speaking, 
every person entering the banking prem- 
ises is a potential trust customer. Every- 
thing which can be done to bring a 
customer into the bank should be done. 
The customer in the bank is the cus- 
tomer who can be reached—and sold. 
The casual conversation between bank 
officer and bank customer on the bank 
premises can easily, deftly and tactfully 
be directed into the channel of the 
bank’s trust services. 


It may be argued that the same re- 
sult is more inexpensively and efficiently 
obtained by direct solicitations at the 
customer's home or place of business, 
This is not true. The customer is fre- 
quently out or it is inconvenient for 
him or her to see the bank’s representa- 
tive or the customer wants to know (over 
the telephone) what the bank represent- 
ative wants. Even if the interview is 
obtained, the bank’s representative is 
under the disadvantage of confronting 
the customer as a salesman, with sales 
resistance at its peak. If the interview is 
not successful, the subject can be re- 
opened only with difficulty and under 
disadvantageous circumstances. 


The Really Personal Touch 


The easiest, least expensive, and most 
fruitful way to increase trust business 
is to establish the bank’s personnel as 
personalities in the eyes and minds of 
the customer. Such a relationship is 
rarely established by mail, particularly 
if the mail bears ever changing signa- 
tures as letter follows letter from vari- 
ous departments of the bank. What, pre- 
cisely, is here being advocated? Sum- 
marized, just this: 


1. That a study be made of all of 
the bank’s checking accounts, custodian 
accounts, investment review accounts, 
estates and trusts, and a list made of 
those persons who might become good 
new customers or from whom further 
trust business might be obtained. This 
is probably now being done by most 


banks. 


2. That a determination be made of 
who in the bank either is, or might be- 
come, closest to each person on the list 
and that assignments be made accord- 
ingly. 

3. That each officer then begin a 
consistent, but relaxed, “get acquainted” 
or “get better acquainted” program 
with each person on his list. This is 
done by having the prospect in to lunch 
at the bank, by writing him occasionally 
(figuring out some reason to do so if 
necessary; there is always some item of 
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news that can be passed along or some 
inquiry as to whether the customer is 
satisfied), and by having the bank 
guards instructed, wherever possible, to 
notify the proper officer when anyone 
on his. list is in the bank. 


Heart of the Matter 


4. That all communications to the 
customer go out under the signature of 
the officer on whose list he is and that 
such officer sit in on all conferences 
with, or concerning the affairs of, the 
customer. This is of the utmost import- 
ance and it is at this point that it will 
be said that the suggested system is 
ineficient and too costly for, to the 
fullest possible extent, the particular 
officer remains with the customer and 
his family no matter what the banking 
transaction and regardless of the sub- 
ject matter or the period of elapsed time. 


To illustrate, Bill Smith, who first be- 
came acquainted with the customer 
when he opened a custody account (and 
having by constant contacts, become fa- 
miliar with the customer’s family and 
won his confidence to the point that he 
named the bank executor and trustee of 
his will), continues to sit in on all con- 
ferences after the customer has died 
and estate problems are considered, and, 
thereafter, when the trusts are estab- 
lished. He is consulted on all policy 
matters, is informed of all developments 
and either signs all important letters or 
the letters convey the information that 
he has been consulted. 


The purpose of this is twofold: First, 
to maintain the relationship and second 
to develop the same relationship with 
the succeeding generations of the family 
and with the other testamentary benefi- 
ciaries of the customer’s bounty. Of 
course, this cannot be a hard and fast 
procedure. In many cases there will be 
no possibility of a continuing relation- 
ship or the estate may be of insufficient 
size to warrant the burdens (and they’re 
conceded) of the system. The evalua- 
tion and determination of this fact 
should be the first order of business of 
the trust department head when a new 
account is received. 


The system under which the estate 
department, the real estate department, 
the income tax department, the trust 
department and the trust accounting de- 
partment work in complete independ- 
ence of each other may be more efficient 
and less expensive than the personal 
contact system, but it has the unfortun- 
ate and inevitable result of keeping any 
one officer from epitomizing the bank 
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in the eyes of the bank’s potential cus- 
tomers. And when one considers that 
most of the trust department’s custom- 
ers and potential customers are women 
who feel anchorless and want guidance, 
who want some one they know to whom 
they can turn, it does not require much 
imagination to see that a spate of signa- 
tures from various departments of the 
bank will not tend to encourage the 
sort of relationship which leads to new 
business. 


The term “personal” trust service 
should be used for more than just to 
distinguish it from corporate trust ser- 
vice; it should, not only in the cus- 
tomer’s interest, but also in the bank’s 
interest, be made to mean that close, 
personal, warm, human _ relationship 
which is inherent in its very nature. 


A A A 


Bank Conducts Trust 
Operations Survey 


The Methods and Planning Depart- 
ment of Citizens National Trust & Sav- 
ings Bank of Los Angeles recently started 
a survey of the trust department which 
is expected to take about a year to com- 
plete. One section or function at a time 
will be analyzed, and reports and recom- 
mendations will be made on each section 
as it is finished. Included in the over- 
all plan is the adapting of the account- 
ing to tabulating equipment. 


Recent projects completed for the 
trust department include: 


a) A review of all forms as they 


come up for reprint from the standpoint 
of proper and efficient design, method 
of reproduction, possibility of combina- 
tion, and the methods used in connec- 
tion with the forms. This is part of the 
forms control program for the entire 


bank. 


b) Recommendations for new equip- 
ment, air conditioning, etc., for the file 
vault. 


c) Recommendations for centralized 
check writing. 


d) Recommendations for an improved 
method of handling Federal information 
tax returns. 


e) Assistance in planning layout and 
work flow for temporary department 
to handle a large stock split operation. 


f) Installation of automatic equip- 
ment for issuing dividend checks. 


g) Installation of other equipment in 
addressograph department for stock 
transfer work. 


The Methods and Planning Depart- 
ment—established in 1928 and first on 
the Pacific Coast—has a broad field of 
operations maintaining standards of 
efficiency, developing the best ways of 
getting the work done, testing new ma- 
chines and procedures, and designing 
forms and systems. The department has 
made a number of accounting and op- 
erating surveys for business firms and 
correspondent banks, with reports from 
customers that the surveys have opened 
up opportunities for increased efficiency 
and economy. 
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RUST DEPARTMENT GROSS INCOME 

for national banks reached a new 
high of $103,033,000 in 1955 compared 
with $100,761,000 in 1954, according to 
the recently released report of Comp- 
troller of the Currency, Ray M. Gidney. 
Gains were made in the number of liv- 
ing trusts (from 106,647 in 1954 to 
112,073 at the 1955 year-end) and in 
court accounts (from 100,510 to 102,- 
310). The number of agency, escrow, 


custodian, etc. accounts, however, show- 
ed a decrease from 82,032 in 1954 to 







74,832 in 1955. 


Aggregate trust liabilities of the 1,480 


national banks exercising fiduciary pow- 
ers declined from $47,938,669,035 at 
the 1954 year-end to $37,;187,830,514 
at the close of 1955. This was primarily 
due to change of a major national bank 
to state charter and some reclassification 
of custody accounts previously listed in 
trust totals. Of the total liabilities for 
all activities of the trust departments of 
national banks, 22% was in living 
trusts, 13% in court accounts, 54% in 
agency, escrow and custodianship type 
accounts, and 11% in all other accounts. 
Geographically the trust department lia- 
bilities were divided 33% in the Chi- 












Table I 


FIDUCIARY ACTIVITIES OF NATIONAL BANKS BY STATES 


(as of December 31, 1955) 


Personal account liabilities 
OS  _ 


Number of personal accounts 


| 
| 

































































































‘ Included with figures for the State of Nevada. 
2 Includes figures for 2 banks in Arizona and 1 bank in Utah. 
3’ Included with figures for the State of Vermont. 
‘ Includes figures for 2 banks in Rhode Island. 

*Figures do not total because of rounding and omission of Alaska. 
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Ala 23 $151,650 $ 54,344 $323,889 1,594 597 1,118 $190,899 $1,275 
ois 2 @) @) (@) (@) @) (@) (@) (*) 
Ark 18 42,502 8,474 6,026 321 919 96 187,470 303 
I 16 788,492 742,688 1,249,445 7,595 10,998 5,514 1,739,299 16,289 
DOR 19 117,431 30,496 191,633 1,299 1,595 3,230 81,671 1,052 
ee 24 174,811 253,485 371,213 1,946 3,604 2,333 91,998 3,068 
Del. _ 5 438 1,531 21 15 113 3 Pied 2 Ee 26 
D. C. 6 171,260 13,439 195,132 1,559 224 816 167,540 1,136 
31 135,785 140,150 379,984 2,085 1,725 1,666 321,930 2,110 
16 74,467 118,714 217,041 1,075 1,528 891 321,558 1,528 
3 5,303 5,619 411 166 556 36 11,868 105 
Til. 91 1,356,603 163,965 6,877,679 34,756 6,578 12,248 4,201,085 16,123 
192,791 167,842 152,504 2,890 4,178 1,944 457,976 2,314 
25,486 27,704 25,099 564 705 514 14,913 519 
38,635 21,505 157,632 792 396 4,335 106,213 518 
20,609 39,219 12,051 469 1,659 253 14,118 415 
33,802 13,469 416,839 630 788 1,947 189,966 538 
30,018 32,866 51,521 434 691 379 130,087 458 
97,965 18,682 166,908 1,340 842 882 210,458 957 
234,338 202,827 978,406 2,517 2,241 1,924 476,915 3,438 
232,461 110,637 1,530,292 2,227 1,794 1,903 460,174 3,539 
186,071 124,830 1,148,557 2,696 3,261 4,761 132,748 3,378 
8,463 6,938 2,504 255 242 46 3,199 92 
156,189 42,573 411,435 2,379 474 1,615 110,837 1,700 
4,080 3,206 4,612 124 50 342 7,713 72 
35,605 35,349 234,866 662 450 1,513 130,185 576 
2 52,093 250,373 2 80,051 2770 21,099 2 425 216,205 71,033 
9,216 17,541 14,969 263 267 137 1,424 133 
87,252 182,665 523,545 1,443 3,270 1,842 113,293 2,728 
8,913 3,699 9,093 255 159 540 837 209 
267,666 227,921 459,108 2,091 5,706 3,071 3,007,056 5,380 
29,880 42,913 24,415 652 2,220 165 143,506 615 
3,879 5,849 6,319 211 298 39 87,550 79 
546,739 319,222 786,904 4,214 3,627 3,273 818,173 5,068 
57,738 10,645 291,410 591 317 1,562 502,847 708 
124,018 23,461 107,475 1,726 651 692 17,188 1,277 
1,431,400 693,048 1,337,448 12,845 21,973 2,740 1,471,005 10,054 
(8) (8) (3) (8) (3) (4) (8) (8) 
30,231 30,656 36,592 561 694 321 48,338 369 
5 5,516 7,250 5,046 155 384 64 459 101 
Tenn 28 121,676 85,110 190,271 1,748 1,438 1,001 55,189 1,368 
Texas ....... 83 603,827 64,734 216,662 5,713 2,410 1,598 954,780 5,289 
oe 1 @) (*) @) @) (@) (*) (@) (@) 
Vt. 16 4 66,630 £117,842 4124,528 4804 41,225 4754 45,188 4909 
Va. a 96,108 180,964 411,546 2,287 4,493 2,077 207,173 2,393 
Wash. 15 255,304 41,659 123,161 2,977 1,260 1,233 4,765 501 
W. Va. 20 29,759 37,620 10,373 887 1,816 295 76,659 2,007 
ae 79,413 79,952 190,178 1,288 2,462 1,512 65,120 1,195 
Se: 6,587 4,719 18,301 197 304 1,188 405 51 
Total* 1,480 8,229,381 4,609,639 20,082,093 112,073 102,310 74,832 17,358,441 103,033 


NATIONAL TRUST EARNINGS UP $2 MILLION 








Table II 
Classification of Trust Investments 

Type Amount Percent 
Bonds ___.........$15,870,264,546 61.32 
So 6,922,031,295 26.74 
Real Estate 

Mortgages 1,098,803,015 4.2! 
Real Estate ___ 949,395,892 3.67 
Miscellaneous 1,041,207,015 4.02 
S| rr $25,881,701,763 100.00 





cago Federal Reserve district, 14% in 
the Cleveland district, 10.6% in the San 
Francisco district, and less than ten per 
cent in any of the remaining districts. 


The proportion of investments in 
bonds decreased nearly 4% while the 
stock segment increased by 3.59%. The 
proportions in real estate mortgages, 
real estate and miscellaneous varied less 
than 1% each. Compared with ten years 
ago, the proportion in bonds has de- 
creased nearly 6% while that in stocks 
has risen more than 3%, and mortgages 
increased nearly 114%. 


The Comptroller reported 105 Com- 
mon Trust Funds in operation in 94 
national banks at the 1955 year-end. The 
assets of these funds aggregated $542.- 
378,548 at ledger carrying values. This 
compares with 88 funds with $277,000,- 
000 in 78 banks a year earlier. 


Pension, profit-sharing and other em- 
ployee benefit trusts are becoming a sub- 
stantial part of the fiduciary business of 
national banks, the Comptroller pointed 
out. While statistics are not maintained 
as to either the number or the market 
value of such accounts, a survey of 
several major trust departments indica- 
ted that probably 15% of all fiduciary 
business of national banks consists of 
employee benefit accounts. The funds 
are usually invested in bonds and stocks 
with the stock commitment running be- 
tween 25% and 50% of the total, and 
common stocks being purchased in high- 
er percentages than preferred stocks. 





Table III 
Trust Assets 
Investments __.....--------$25,881,701,763 
Time Deposits 535,033,250 
Demand Deposits _...____. 1,509,542,584 





Other Assets* 9,711,552,917 
Total _..----$87,187,830,514 
- *Ea. Note: Largely agency, escrow, custodian 


and corporate accounts. Some banks report thesé 
under “investments,” others under “other assets. 
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NYSBA Trust Division 
Anniversary Marks 10 Years 
of Achievement 


Nearly 250 individuals associated 
with the trustee field attested to the ac- 
complishments of the first ten years of 
ihe Trust Division of the New York 
State Bankers Association by attendance 
at the Anniversary Meeting at Albany 
on October 18th-19th. The Division has 
a record of solid achievement, among 
which can be cited the liberalization of 
legal trust fund investment enacted in 
1950, establishment of the Bank Fiduci- 
ary Fund, Inc., organized to serve insti- 
tutions not operating their own common 
trust funds, as well as legislation rais- 
ing trustee and executor fees to more 
realistic levels. New approaches to busi- 
ness development have been discovered 
through the Trust New Business School 
but, in addition, the benefits which all 
trust institutions of the state have de- 
rived from concerted action and a 
heightened sense of unity in the value 
of their professional services are incal- 
culable. 


Herbert A. Jones, vice president of 
the National Commercial Bank and 
Trust Co. of Albany was elected Chair- 
man to succeed Charles M. Bliss, vice 
president of the Bank of New York. The 
new Vice Chairman is Ernest R. Keiter. 
vice president of The Chase Manhattan 
Bank. New members of the Executive 
Committee elected for a three year term 
are: R. Reed George, vice president and 
trust officer, Central Trust Co., Roches- 
ter: John L. Gibbons, vice president, 
Chemical Corn Exchange Bank, New 
York City; and William B. Ogden, III, 
trust officer, Merchants National Bank 
and Trust Co., Syracuse. 


Dr. Heinz E. Luedicke, editor of the 
Journal of Commerce of New York City, 
surveyed the national business picture 
and found some elements of weakening 
in the boom, although “nothing points 
to an imminent violent end.” Now that 
the distinction between the major politi- 
cal parties “is one of degree rather than 
basic principle,” it becomes clear that 
a marked business decline would meet 
strong Government action. Thus the 
main issue for tomorrow, regardless of 
political trends, is how to cope with the 
problem of inflation. It cannot, said Dr. 
Luedicke, be controlled or avoided un- 
less there is a general uprising against 
further debasement of the dollar’s pur- 
chasing power. 

The practical advantages which im- 
aginative employment of trusts can 
mean in estate planning—and in bring- 
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ing in that new business all trustmen 
cry for—were explained by William E. 
Murray of the New York City law firm 
of Cadwalader, Wickersham and Taft. 
Not only can trusts save the prospect 
money through reducing or deferring 
taxes but continuity of control can be 
achieved, for example, during life and 
the desired objectives attained while the 
trust institution puts profitable business 
on its books now rather than at death. 
Mr. Murray’s specific detailing on the 
blackboard highlighted his talk. 


The means by which the Federal Re- 
serve System speeds or retards the credit 
flow into the market was explained by 
William F. Treiber, first vice president 
of the Federal Reserve Bank of New 
York. There is no problem about mak- 
ing money cheaply available, he said, 
but to do so would be at the expense of 
raising the price level due to the excess 
of demand over available supply of 
commodities. Mr. Treiber cited specific- 
ally the plaint of higher interest costs 
from school boards desiring to market 
bonds but he contended that to save 
them some millions of interest dollars 





would run the grave risk of inflationary 
price rises measured in the billions, thus 
upping the cost of new schools many 
times the amount of interest saved. 


The concluding luncheon meeting 
heard a strong plea by Honorable Ar- 
thur E. Levitt, New York State Comp- 
troller, for some measure of relief for 
hard-pressed municipal entities whose 
borrowing costs have been raised by as 
much as one per cent through the preci- 
pitate rise in money rates during 1956. 
Additional facilities are urgently re- 
quired because of population shifts and 
cannot be unduly postponed but total 
interest is substantially increased over 
the long-term, with consequent strain 
upon tax and debt limits. Mr. Levitt 
suggested setting up some arrangement 
similar to the Voluntary Credit Restraint 
Program of 1951 which would permit 
qualitative, rather thari existing quanti- 
tative, controls to function, as well as 
enacting other standby powers for the 
Federal Reserve Board. It is worth 
noting that Mr. Levitt’s thesis runs 
counter to the contentions of Mr. Trei- 
ber, who spoke in the morning session, 
that cheaper money would boomerang in 
increased construction costs. 

(Committee reports will be highlight- 
ed in the next issue. ) 

a ww 
@ The average company top official last 
year received $87,000, according to a 
survey of 900 corporations by the Na- 
tional Industrial Conference Board. Rub- 
ber companies were highest with an aver- 
age of $150,000 while at the other end 
seven construction companies paid an 
average of $56,000. 
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Texas Trust Con ference Discusses 


INSURANCE — CoMMUNITY PROPERTY — 
BUSINESS INTERESTS 


T THE 35TH ANNUAL MEETING OF THE 

Trust Section, Texas Bankers Asso- 
ciation, held October 5-6 in its birth- 
place, San Antonio, Ernest A. Flowers 
was elected Chairman of the Administra- 
tive Committee. Mr. Flowers, who is 
vice president and trust officer of the 
First National Bank of Waco, succeeds 
W. F. Worthington, vice president and 
senior trust officer of the First National 
Bank in Dallas. Newly named to this 
governing group was Fred Holland, vice 
president and trust officer of the First 


National Bank of Fort Worth. 


In tracing the history of the Section 
in his opening remarks, Mr. Worthing- 
ton mentioned that, of the eleven men 
present at the first meeting in Fort 
Worth in 1922, three are yet living: 
Guy Price, retired head of Fort Worth 
National Bank’s trust department; War- 
ren P. Andrews, then president of the 
TBA; and W. A. Philpott, Jr., now sec- 
retary of the association. The number 
of banks in the state authorized to exer- 
cise trust powers has grown from 46 
to 114, with trust department earnings 
in 1955 exceeding $514 million, accord- 
ing to the retiring chairman. 

Citing the Texas Trust Act, Common 
Trust Fund Act and Probate Code as 
accomplishments of the Section in co- 
operation with the Bar, Judicial Council 
and law professors, Mr. Worthington, 
expressed confidence in the continuing 
process of education and effort to set a 
high standard of achievement for emula- 
tion by the next trust generation. 


Estate Planning as Affected by 
Community Property 


The first principal paper was delivered 
by Thad T. Hutcheson, of the Houston 
law firm of Hutcheson, Taliaferro and 
Hutcheson. At the close of a compre- 
hensive analysis of the question of how 
shifting of assets under Texas commun- 
ity property law affects estate planning, 
Mr. Hutcheson offered the following 
suggestions for assisting a client in the 
handling, management or planning of 
his estate or that of his spouse: 
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“(1) Keep separate sets of books, 
records and accounts for the community 
estate and for the separate estate of each 
spouse. 


(2) Keep accurate records of all 
transactions involving expenditures by 
one of the estates for the benefit of an- 
other of the estates. 


(3) Initiate periodic reviews of bank 
accounts and of the running accounts 
between the separate and the community 
estates, making adjustments by actual 
cash deposits and withdrawals where 
necessary. 


(4) If it is the desire to preserve be- 
yond any question of reimbursement 
claim the separate character of separate 
stock in a closely held corporation, 
adopt a procedure for regular compen- 
sation of the spouse who furnishes com- 
munity effort in running the business 
and, if necessary, pay out cash dividends 
from time to time if surplus is accumu- 
lating substantially without any real and 
regular compensation to the community. 

(5) In order to make peace in the 
settlement of estates, provide for waiver 
of reimbursement claims as a condition 
of taking bequests, and use the marital 
deduction to make tracing and reim- 
bursement claims academic in certain 
situations. 


(a) For instance, under a will leav- 
ing to the wife one-half of everything 
owned at the husband’s death, tracing 
and reimbursement become largely 
academic, since the wife will receive 
one-half of the community through 
ownership and one-half of the hus- 
band’s separate property by the will, 





and neither the beneficiary nor the 
taxing authority will gain any benefit 
or suffer any harm by pressing reim- 
bursement or tracing claims. 


(6) Use revocable trusts to simplify 
tracing and avoid commingling. 


(7) Interspouse gifts and partition 
proceedings (which are now permitted 
as to the community estate by recent 
amendment to the Texas Constitution) 
can be used to clarify intent and to seg- 
regate the assets of the estate, as well 
as to create, to the extent desired, a 
“separate estate” in each spouse. 


“Tentative inventories of estate assets 
should be viewed critically and reviewed 
painstakingly before accepting the classi- 
fications of community and _ separate 
property existing in the mind of the 
client and his spouse. For accuracy, a 
rather thorough review of the books 
by an accountant will be necessary, and 
his tentative findings will have to be re- 
viewed by an attorney familiar with the 
Texas community property laws. Only 
then can we present, with any confidence, 
to our trust officer friends for testamen- 
tary and trust suggestions, and to our 
life insurance friends for recommenda- 
tions on purchase of that priceless in- 
gredient—life insurance—our tentative 
findings on any given estate plan.” 


Insurance Policies in Trust 


Some of the day-to-day questions aris- 
ing out of the existence or acquisition of 
a life insurance policy in a trust were 
treated at the Friday afternoon session 
by James L. Walsh, Jr., associate coun- 
sel of Southwestern Life Insurance Co., 
Dallas. In transferring a policy to an 
existing trust, there is no problem 
(speaking in a community property 
state) where the owner is a man. All 
he need do, said Mr. Walsh, is execute a 
proper assignment on the company’s 
printed form and file same with the 
company. The assignment should run 
to the trustee with specific reference to 
the particular trust concerned. 


Where, however, the assignment is 
executed by a married woman, she must 


TRUSTS AND ESTATES 








Ss od = nN 


nm mee 


— 71 -* 5 








be joined by her husband if the policy 
is community property even though she 
is the insured. In cases of doubt as to 
the nature of the property, the husband 
should join in the assignment, Mr. 
Walsh recommended. If the husband 
has died, the trustee should make cer- 
tain that any community property rights 
of the husband in the policy sought to 
be assigned by the widow have been 
accounted for. The speaker remarked 
that his company willingly splits up a 
policy into several smaller ones if neces- 
sary to accomplish this, except where the 
result would be a policy in a smaller 
amount than the company would have 
originally issued on that particular type. 


Pointing out that most assignment 
forms bear the statement that the com- 
pany does not guarantee the validity or 
sufficiency of the transfer, Mr. Walsh 
asserted that the better company prac- 
tice is to call the assignee’s attention to 
any apparent irregularities so _ that 
prompt corrective action may be taken. 


Where a trustee wishes to purchase a 
policy, the company will normally re- 
quest an executed copy of the trust in- 
strument to assure itself that the fiduci- 
ary has authority to invest trust funds 
in life insurance. If there is no specific 
power, company counsel will look to see 
whether there are any limitations in the 
document from which it might be in- 
ferred that such discretion was not con- 
templated (for example, a direction to 
invest only in specified securities). Ab- 
sent such specific authority or implied 
prohibition, the attorney will — where 
the prudent man rule applies, as it does 
in Texas—seek the answer to these 
questions: is there apparent need for 
the insurance? is the amount requested 
reasonable? is there an insurable inter- 
est? is the trustee apparently able to 
maintain the insurance according to its 
terms? A favorable determination ar- 
rived at, the speaker’s company prefers 
the policy to name as beneficiary the 
bank as trustee for a named person un- 
der the cited instrument. The reason for 
specifying the individual beneficiary is 
to cover the eventuality that no trust 
may be in existence when the policy ma- 
tures; the company may then deal di- 
rectly with the individual beneficiary. 


The question of insurable interest is 
not the problem it used to be in Texas, 
Mr. Walsh stated. Since August 26, 
1953, every person of legal age has an 
unlimited insurable interest in his own 
life and may designate any person or 
entity as beneficiary or owner or both, 
and such person will thereafter have an 
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insurable interest under that policy. The 
Texas Supreme Court has applied this 
new law to designations made prior 
thereto with respect to deaths occurring 
thereafter. 


If it is desired to make an irrevocable 
designation of a beneficiary, the effect 
thereof on other rights under the policy 
—-e.g., loan or surrender—is not clear. 
Hence, in such a case the policy should 
be amended to show what limitations, if 
any, are intended as to the exercise of 
other policy rights. 


Citing the fact that many states re- 
quire the inclusion of non-forfeiture 
provisions in policies, Mr. Walsh indi- 
cated that it is possible after a policy 
has been issued for the owner to request 
the company to amend it to restrict such 
provisions. Thus if the trustee, as owner, 
wishes to distribute a policy to the bene- 
ficiary but is fearful that the latter may 
surrender the policy or borrow upon it 
or otherwise deal with it in a manner 
that will defeat the settlor’s desires, the 
trustee may ask the insurer to amend 
the policy (for example to require the 
consent of a named person) before turn- 
ing it over. 

Mr. Walsh closed his presentation 
with an explanation of the rights of 
creditors under Texas law, Articles 
3832A of the Revised Civil Statutes and 
21.22 of the Insurance Code. 


Business Interests in Trust 
Several addresses on “Handling Busi- 
nesses in Trust,” given by himself and 
others at A.B.A. Trust Conferences* 


*See TRUSTS AND ESTATES, Feb. 1953, p. 98; Feb. 
1954, pp. 105, 106, 107; Nov. 1954, p. 1010. 


over the past three years, were sum- 
marized at the Saturday session by Clar- 
ence D. Cowdery, vice president of The 
Boatmen’s National Bank of St. Louis. 
Remarking that one of the real risks 
incurred by a corporate trustee in deal- 
ing with estate owned business is that 
its public relations may suffer severe 
damage even though its work is well 
done, Mr. Cowdery cited the step which 
his bank took in one case to guard 
against such criticism. The bank asked 
the widow to request a seasoned busi- 
nessman who was a friend of the family 
to attend all meetings with prospective 
purchasers until a sale was consumma- 
ted. His explanation based on personal 
knowledge of all negotiations reassured 
the family that their interests were being 
properly protected, to an extent that 
otherwise might have proven impossible, 
Mr. Cowdery observed. 


Another personal experience related 
by him involved a buy and sell agree- 
ment between two owners of a business 
which fixed a then fair dollar price at 
which the decedent’s interest would be 
purchased by the survivor. Although 
the agreement contained a provision for 
annual revaluation by mutual consent, 
none was ever made. When one of the 
owners died 18 years later, the business 
in that year earned more than the figure 
at which the estate was obligated to sell. 
As a result of this inequitable result, the 
bank resolved never to serve as trustee 
under an agreement setting a fixed price 
with periodic revaluation unless there 
is a further provision that failure to 


make such revision within a limited pe- 


riod will cancel the designated price for 
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the interest which will then be valued 
by an audit following death. 


Other Features 


Other features of the Conference for 
which manuscripts were not available 
were: “Pension and Profit Sharing 
Trusts” by Arthur J. Meuche, pension 
trust officer of Chemical Corn Exchange 
Bank of New York; “Trust Investments” 
by Henry M. Bodwell, vice president of 
Northern Trust Co. of Chicago; “Cost 
Analysis of Small Trust Departments” 
by John M. Cookenbach, vice president 
of First Pennsylvania Banking and Trust 
Co. of Philadelphia; and a panel dis- 
cussion of “Report on Earnings and Ex- 
penses of Trust Departments.” 


The latter was moderated by Morgan 
Rice, vice president of the Federal Re- 
serve Bank of Dallas, with the following 
participants: Joe F. Nelan, vice presi- 
dent and trust officer, El Paso National 
Bank; Raymond R. Todd, vice president 
and trust officer, Capital National Bank, 
Austin; T. J. Moroney, vice president 
and senior trust officer, Republic Na- 
tional Bank of Dallas; Clarence E. 
Sample, vice president and trust officer, 
Mercantile National Bank, Dallas. 


The panel discussed the problems en- 
countered in the survey of 1955 opera- 
tions made by the Federal Reserve Bank 
at the request of the Trust Section. 
Effort was made toward developing a 
basis for more rational and explicit 
definitions and instructions and a more 
realistic basis for reporting. It is hoped 
that the study of 1956 operations will 





produce the data in such form as to be 
publishable. 

Galveston was chosen as the site for 
the 1957 meeting of the Trust Section. 


& A & 


Nation’s Oldest Bank Receives 
Franklin Commemorative 


Medal 


The First Pennsylvania Banking & 
Trust Co. of Philadelphia selected its 
annual correspondent bank meeting on 
October 3, attended by more than 600 
bankers, as the occasion to announce 
the creation of a $100,000 educational 
fund and to accept a Congressional 
award. The event signalled the opening 
of the bank’s 175th anniversary celebra- 
tion. 


The scholarship fund will be used to 
aid both graduate and undergraduate 
students who are legal residents of the 
Delaware Valley area, and thus to pro- 
mote leadership in business, finance and 
economics through advanced study. The 
bank will hold the fund as trustee and 
a committee will be appointed to formu- 
late the manner of selecting students, 
who will be able to pursue their studies 
at accredited institutions throughout the 
nation. 


The U. S. Congress Franklin Com- 
memorative Medal—one of 71 struck in 
honor of the 250th anniversary of Ben- 
jamin Franklin’s birth, and the only 
medal to go to a banking institution— 
was awarded because First Pennsylvania 
traces its banking genealogy to the 
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Congressman Hugh Scott (front, left) pre- 
sents the U. S. Congress Franklin Com. 
memorative Medal to William F. Kelly, 
president of The First Pennsylvania Banking 
and Trust Company. With them (rear, from 
left) are Dr. Gaylord P. Harnwell, presi- 
dent of University of Pennsylvania; William 
B. Walker, executive vice president, and 
William L| Day, chairman of the board of 
First Pennsylvania. 


Bank of North America of which Frank- 
lin was a shareholder and depositor. 
That bank began operations on January 
7. 1782, as the first chartered financial 
institution on the continent, furnishing 
the young government of the Revolu- 
tionary War period with funds to raise 
troops and supply arms for the Conti- 
nental Army. It merged with the Penn- 
sylvania Company for Insurances on 
Lives and Granting Annuities in 1929. 


The Pennsylvania Company was itself 
chartered in 1812 and conducted a life 
insurance business from then until 1872. 
In 1836, its charter was amended to 
permit the company to execute trusts 
and engage in deposit banking. The 
First National Bank of Philadelphia. 
which merged last year with The Penn- 
sylvania Company to form the present 
institution, was the first bank to be 
chartered under the National Bank Act. 


A AA 


New Zealand Public Trustee 
Reports Record Year 


In the twelve months ended March 
31, 1956, 4,233 new estates and funds of 
a total value of £12,811,472 were accepted 
for administration, reports Geo. E. Tur- 
ney, Public Trustee of New Zealand. 
This represents the highest total in any 
one year’s business. A total of 18,321 
estates and funds valued at £67,131,484 
was under administration at the fiscal 
year-end, compared with 18,163 valued at 
£65,877,309 the year before. 


The Common Fund operated by the 
Office showed a net increase of £194,843, 
bringing the total to £21,591,068. This 
was invested mainly as follows: Mort- 
gages £14,174,395; Local bodies’ deben- 
tures £2,790,288; Government securities 
£4,274,104. 
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Principal and Income Problems of Trustees with 


Mutual Fund Dividends 


DAVID C. EWART* 


Trust Officer, The Merchants National Bank of Boston 


LTHOUGH THERE HAVE BEEN A FEW 

lower court cases and some writing 
directed to the question of the proper 
accounting by trustees for the capital 
gain distributions to their shareholders 
by Mutual Funds, there are also ques- 
tions relating to the distributions by 
such Funds of their dividend and in- 
terest income which warrant the con- 
sideration of the trustee-shareholder. 


In essence a share of a Mutual Fund 
represents a true participation in a pool 
of investments managed for the partici- 
pants. This is true whether the share- 
holder has equitable title to an undi- 
vided fractional interest in the portfolio 
as in the case of a Fund which is a 
trust, or whether he has a fractional 
participation or fractional ownership 
which falls short of legal ownership as 
in the case of a Fund organized as a 
corporation. When a trustee properly 
buys shares of a Mutual Fund, he is 
buying investment management of and 
diversification of risk in a group of se- 
curities which on the whole he might 
himself buy. He should account for the 
dividends and avails of those shares. 
after the management charge has been 
taken out, just as he would if he had 
bought the underlying securities directly. 


The fact that the trustee has elected 
to provide investment management for 
his trust funds by participating in such 
a pool should not in any way alter the 
respective rights of his income benefici- 
aries and remaindermen. The fact thal 
he has selected Mutual Fund shares 
rather than hiring an investment coun- 
selor, for example, does not convert cap- 
ital gains from principal into income 
nor does it provide an excuse for di- 
verting accumulated and accrued in- 
come from one beneficiary to another. 
Indeed, there are four situations which 
call for apportionment of distributions 
by a Mutual Fund of its interest and 








*After the submission of this article, which -is 
based in part on a thesis submitted to the Grad- 
uate School of Banking, Mr. Ewart unexpectedly 
passed away. Mr. Albert H. Waite, vice president 
of the bank, has suggested that any inquiries with 
respect to the article be addressed to him. 
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dividend income if the trustee is to carry 
out faithfully his duty of impartiality 
between the interests of his life tenant 
and remaindermen. 


Four Apportionment Cases 


One such situation occurs in connec- 
tion with the purchase by a trustee of 
a participation in a Mutual Fund. When 
buying his shares, the trustee pays as 
part of the price a sum of money exactly 
equal to the net income on hand and 
accrued to date in the Fund. It is 
proper, of course, for the trustee to pay 
the full purchase price from principal. 
However, when that portion of the price 
representing income to the date of pur- 
chase is returned to him in the form of 
a dividend or distribution it should be 
restored to principal. In this respect the 
purchase of Mutual Fund shares is not 
unlike the purchase of bonds. The life 
tenant is entitled to bond interest earned 
only after the date of purchase and simi- 
larly he should be entitled only to his 
share of the income of the Mutual Fund 
after the participation has been bought 
by his trustee. 


Upon the same reasoning, when a 
trustee redeems his shares of a Mutual 
Fund at their net asset value. so much 
thereof as represents net income on hand 
on and accrued to the date of redemp- 
tion should be paid over to the life ten- 
ant, and only the balance should be put 
into the principal account. To do other- 
wise would take from the life tenant the 
income earned between the last dividend 
date and the date of redemption and 
give it to the remainderman. 


Similarly, at the beginning of the 
trust there should be apportionment of 
the subsequent distribution of interest 
and dividends by the Mutual Fund. The 
income beneficiary is entitled only to 
income earned after the creation of the 
trust. If, then, Mutual Fund shares are 
part of the original trust res, that ori- 
ginal trust res must consist in part of 
the income on hand and accrued in the 
Fund to the date the trust began. When 


it is distributed in the form of a divi- 
dend it should be kept in principal and 
only the balance, representing income 
after the trust came into existence. 
should go to the income beneficiary. 


And the general rule is that the in- 
come beneficiary or his personal repre- 
sentative is entitled to receive the in- 
come on hand and accrued to the date 
of termination of his interest when it 
is collected by the trustee. In jurisdic- 
tions where such is the rule it should 
be applied to the trust which holds 
shares of a Mutual Fund. The amount 
which the income beneficiary or his 
personal representative should receive is 
that portion of the net asset value of 
the shares held on the date of termina- 
tion which represents the net income on 


hand in and accrued by the Fund. 


Applying Common Fund Principle 


Accounting for the interest and divi- 
dend distributions in this manner is 
merely applying to Mutual Funds the 
same principle as is applied to Common 
Trust Funds, namely, that the “share- 
holder” owns a fractional “participation 
in common with others in a large fund 
of investments. Such accounting recog- 
nizes the fact that, because of the spe- 
cial nature of regulated investment com- 
panies and investment trusts, the “divi- 
dends” paid are in essence distributions 
to participants. Such accounting is 
neither cumbersome nor burdensome and 
it enables a trustee to discharge properly 
his duty of impartiality. 

It is true that the net asset value of 
Mutual Fund shares for the purposes of 
sale and redemption customarily is 
quoted as one figure. But surely it can- 
not be said it would be impractical for 
the managements of Funds to furnish 
a breakdown as between principal and 
income. Obviously, just as a matter of 
accounting procedure, the two accounts 
are separated on the books of the Fund 
and the net of each must be calculated 
and combined to arrive at a total net 
asset value per share. 
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The trustee-shareholder also should 
recognize the fact that dividends he re- 
ceives on Mutual Fund shares do not 
necessarily constitute true income from 
the securities in that Fund for trust ac- 
counting purposes. Consideration of a 
very few specific principal and income 
problems will demonstrate that if they 
are the true “income” in one jurisdic- 
tion they cannot be the true “income” 
in another jurisdiction having contra 
trust accounting law. 


Amortization of Bond Premiums 


Premiums on bonds can be divided 
into two classifications. The first is the 
premium at which a bond was selling at 
the time of the creation of the trust when 
that bond was part of the original trust 
property. It has been held almost uni- 
versally by the courts that a trustee not 
only is not under a duty to amortize 
such a premium but that, indeed, he 
has no authority to do so. 

The second classification is the pre- 
mium actually paid by a trustee for a 
bond purchased by him for the trust. 
The great majority of courts have held 
that a trustee is under a duty to reim- 
burse principal from the interest re- 
ceived on the bond in an amount which 
will amortize the loss to principal at 
maturity or at an earlier call date, or 
at least that it is proper for a trustee so 

‘to do. Some states, on the other hand, 
have dealt with the matter by enacting 
statutes prohibiting amortization. (See 
Uniform Principal and Income Act, Sec. 


6.) 


Let us assume that a trustee, admin- 


istering his trust under the laws of a 
jurisdiction requiring amortization, pur- 
chases at their net asset value shares of 
an open-end Mutual Fund holding bonds 
in its portfolio which are selling at a 
premium. If the managers of the Fund 
do not amortize bond premiums, the 
question is raised as to whether the 
trustee properly should treat wholly as 
income that part of the dividends he 
receives on the shares which represents 
interest on such bonds. When purchas- 
ing the shares at their net asset value, 
the trustee in effect has paid for a pro- 
portionate part of the Fund’s portfolio 
which included bonds selling at a price 
above par. Part of the dividends he re- 
ceives represents his proportionate share 
of the interest received on those bonds. 
If he allocates this amount all to income, 
the income beneficiary will receive more 
trustee purchased an equivalent amount 
of the bonds themselves rather than pur- 
chasing shares of the Mutual Fund. 
Some of that interest would be returned 
to principal. 

Are the rights of the remaindermen 
to be prejudiced and the income benefi- 
ciary favored merely because the trus- 
tee has chosen as a medium of invest- 
ment shares of a Mutual Fund rather 
than a diversified list of securities? If 
this does create an accounting problem 
for the trustee, it will not necessarily 
be solved entirely satisfactorily if he 
confines his purchases to shares of a 
Fund which does amortize premiums on 
bonds purchased above par. The Fund 
may have amortized the premium on 
certain bonds down to 101 and yet those 
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same bonds may be selling at a price 
of 104 when the trustee buys his shares 
at net asset value. Thus the rate at which 
the Fund is amortizing may not be the 
proper one for the trustee. 


Conversely, are the rights of the in- 
come beneficiary to be prejudiced mere- 
ly because the trustee who is administer- 
ing his trust under the laws of a state 
forbidding amortization chooses to in- 
vest in shares of a Mutual Fund which 
does amortize the premiums on bonds 
which it purchases above par? Certain- 
ly he is receiving less interest than he 
should from those bonds unless the trus- 
tee makes some adjustment to compen- 
sate for the amortization. 


Dividends 


Ordinary Cash 


Leaving aside any special problems 
which may be present in connection with 
such dividends paid on shares of Mu- 
tual Funds, ordinary cash dividends are 
treated almost universally as income to 
the owner of the shares on the date of 
declaration of the dividend or on a date 
specified in the corporate vote declaring 


the dividend. 


Extraordinary Cash 


Most states follow one or the other 
of what are commonly referred to as 
the Massachusetts rule and Pennsylvania 
rule. 


The Massachusetts rule as stated in 
Minot v. Paine (1868), 99 Mass. 101, 
is: “A trustee needs some plain principle 
to guide him; . . . A simple rule is, to 
regard cash dividends, however large, 
as income, and stock dividends, how- 
ever made, as capital . . .” Thus under 
this rule such dividends are treated as 
ordinary cash dividends. 


Not only have many states adopted 
the same rule by court decision but 
some have done so by statute. It is in- 
corporated in the Uniform Principal and 
Income Act. 


The so-called Pennsylvania rule, which 
has been followed in a good many states, 
was enunciated first in Earp’s Appeal 
(1857), 28 Pa. 368. The essence of the 
rule is that an income beneficiary should 
receive only so much of the extraordi- 
nary dividends as represents earnings 
of the corporation during the period the 
shares of its stock were held in the 
trust. Those extraordinary dividends or 
the portions thereof which represent 
prior earnings are to be returned to the 
principal of the trust in order to keep 
intact the value of the shares as they 
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were at the time the trustee acquired 
them. 


It should be noted that although this 
rule is still followed in many states, 
Pennsylvania has adopted the Massa- 
chusetts rule by statute (Pennsylvania 
Principal and Income Act of 1947, 20 
y. S.}. 


If instead of the trustee’s having legal 
title to the shares they comprise part of 
the portfolio of a Mutual Fund, the 
shares of which are held by the trustee, 
the extraordinary dividend will be in- 
cluded in the ordinary dividend paid to 
its shareholders by the Fund. Thus, if 
the trustee who is governed by the Penn- 
sylvania rule distributes all of the divi- 
dend to his income beneficiary, he is 
accomplishing by indirection what he 
could not do directly. The beneficiary 
entitled to the principal of that trust 
is being deprived of something he other- 
wise would receive simply because his 
trustee has chosen to buy stock of an 
open-end investment company having 
these shares in its portfolio rather than 
buying an equivalent number of the 
shares directly. 


Ordinary Stock 


The general rule is that if a regular 
or ordinary stock dividend is declared 
by a corporation out of its earnings and 
is payable to stockholders of record on 
a date during the trust period, it consti- 
tutes income of the trust. In states which 
follow the Massachusetts rule, however, 
regular stock dividends, even though de- 
clared by the corporation from its earn- 
ings, belong to principal. And in some 
states such dividends are deemed to be 
principal by statutory enactment (Uni- 
form Principal and Income Act, Sec. 5 
(1)). 

Again, the Mutual Fund which re- 
ceives ordinary taxable stock dividends 
on one of its holdings is in effect forced 
by the dictates of income tax law to 
distribute such dividends, or the pro- 
ceeds thereof, to its shareholders as 
ordinary income. Is it proper for a trus- 
tee administering his trust under the 
Massachusetts rule or the Uniform Prin- 
cipal and Income Act when he receives 
such as part of a dividend on shares of 
the Fund to treat that part as income 
of his trust? He could not do so if he 
owned the particular stock rather than 


a participation in it through the Mutual 
Fund. 


Extraordinary Stock 


In states which follow the Pennsyl- 
vania rule earnings of a corporation 
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which are paid to stockholders by means 
of an extraordinary stock dividend are 
apportionable by the trustee-shareholder 
in the same manner as extraordinary 
cash dividends. Under the Massachu- 
setts rule such dividends are wholly 
principal. 

If a Mutual Fund receives an extra- 
ordinary stock dividend on an invest- 
ment held in its portfolio, the question 
arises for the trustee-stockholder whether 
the rights of his income beneficiary and 
remaindermen are to be altered depend- 
ing upon whether or not the account- 
ing practices of the investment trust lead 
it to pay out the proceeds of the extra- 
ordinary dividend to its shareholders. 
If the dividend is so paid out, is it in- 
cumbent upon the Massachusetts trustee, 
for example, to reimburse the principal 
of his trust by an equivalent amount in 
order to carry out his fundamental duty 
of impartiality as between beneficiaries? 


Securities of Another Corporation 


In Massachusetts and in other states 
following the Massachusetts rule a divi- 
dend payable from accumulated profits 
in the securities of another corporation 
is treated like a cash dividend and hence 
is deemed to be income. Gray v. Hemen- 
way (1921), 212 Mass. 239. Section 5 
of the Uniform Principal and Income 
Act also adopts this view. In states 
which follow the Pennsylvania rule, how- 
ever, a trustee must allocate such divi- 
dends to principal to the extent that they 
represent earnings of the declaring cor- 
poration prior to the acquisition of its 
shares by the trustee. 


Here the question again arises as to 
whether the trustee who holds shares of 
a Mutual Fund need be concerned if 
that Fund, upon receiving such a divi- 
dend on one of its holdings, accounts 
for it in a manner at variance with what 
the trustee would be bound to do if he 
held legal title to the stock of the de- 
claring corporation. 


Wasting Investment 


There appears to be general agree- 
ment among the several jurisdictions 
that dividends paid upon the stock of a 
corporation whose business is wasting 
in nature, as for example mining or 
timber operations, represents in part a 
return of capital unless, of course, the 
corporation itself has an adequate 
method of providing a depletion reserve. 
If a Mutual Fund receives a dividend 
on the shares of such a corporation 
which has not established an adequate 
depletion reserve and pays it all out in 
a dividend to its shareholders, perhaps 
the trustee-stockholder will err if he 
treats that dividend as wholly income. 


Rights to Subscribe 


A corporation may issue to its share- 
holders rights to subscribe to its stock 
or that of another corporation at a 
price below the market for those shares. 
In the case of the former, the rights are 
treated as stock dividends and hence 
allocable to principal in the states which 
follow the Massachusetts rule. This is 
true whether the trustee exercises or sells 
the rights. Chase v. Union National Bank 
of Lowell, (1931), 275 Mass. 503.) 
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Similar treatment is provided for by 
Section 5 (2) of the Uniform Principal 
and Income Act. Even in states which 
followed the Pennsylvania rule (other 
than Pennsylvania itself prior to adop- 
tion of the Act) such rights were consid- 
ered principal, although to be entirely 
consistent they should have been held 
to be apportionable on the same basis 
as extraordinary stock dividends. 


Rights to subscribe to shares of an- 
other corporation, of course, are con- 
sidered income under the Massachusetts 
rule and also under the Uniform Princi- 
pal and Income Act. They have been 
held to be apportionable in Pennsylvania 
and to be principal in New York, how- 
ever. 


The amounts involved in the issuance 
of rights are generally small but never- 
theless the trustee-shareholder of an in- 
vestment trust must decide whether the 
accounting of the investment trust for 
rights it receives is a matter of concern 
to him. 


Some Solutions 


After consideration of the questions 
involved, one can only conclude that 
whether a trustee is governed in the ad- 
ministration of his trust by the Uniform 
Principal and Income Act, the former 
Pennsylvania rule or the Massachusetts 
rule, the law is uncertain as to how he 
properly should account for dividends 
or distributions he receives on shares of 
Mutual Funds. This would appear to be 
true whether the Fund is in corporate 
or trust form. 


One partial solution to the problem 
for banks may be found in the recently 
authorized Bank Fiduciary Fund organ- 
ized in the State of New York. The Bank 
Fiduciary Fund is a regulated open-end 
investment company whose shares can 
be issued solely to banks in New York 
in their capacities as trustee, executor, 
guardian or committee. Its portfolio of 
securities is limited to investments which 
are legal for trustees in the state of New 
York. It is operated in a manner virtu- 
ally similar to that of a Common Trust 
Fund. Apparently in recognition that a 
Common Trust Fund and a Mutual Fund 
are in essence alike, no bank which op- 
erates a Common Trust Fund is allowed 
to participate in the Bank Fiduciary 
Fund, and it is difficult indeed to be- 
lieve that its accounting practices in the 
matter of distinguishing between income 
and principal will be inconsistent with 
the law governing New York trustees. 


A second partial solution to the ac- 
counting problems of the trustee-share- 


holder of Mutual Funds is for the 
draftsman to incorporate in the trust in- 
strument adequate directions to the trus- 
tee aimed specifically at such shares, 
They can accurately reflect the wishes of 
the creator of the trust and the trustee 
will be in a position to carry out those 
wishes. However satisfactory such provi- 
sions may be when incorporated in new 
or amendable trust instruments, they 
certainly will not be inserted by all 
draftsmen and, too. the trustee of exist- 
ing unamendable trusts must seek his 
solution elsewhere. 

The only wholly satisfactory solution 
is for trustmen to seek remedial or clari- 
fying legislation after frankly admitting 
that because a Mutual Fund is a special 
kind of business organization (whether 
in corporate or trust form), neither the 
Uniform Principal and Income Act nor 
the existing case law provides the cor- 
rect answers to the accounting problems 
raised by trustee ownership of its shares. 
In addition to establishing accounting 
procedures such legislation, except in 
states where it would duplicate existing 
law, should specifically permit trustees 
to invest in shares of Mutual Funds 
which can meet the test of the Prudent 


Man Rule. 


In justice and equity such legislation 
should give full recognition to the con- 
cept that a Mutual Fund share is in truth 
the evidence of a fractional participa- 
tion in a professionally managed pool 
of investments. It should provide that all 
capital gain distributions, no matter how 
large or small and no matter how fre- 
quently made by the Fund, are a return 
of capital when received by the trustee- 
shareholder. Because the Prudent Man 
Rule would permit a trustee to invest 
only in Funds which properly disting- 
uish between capital and income. the 
legislation also should provide that the 
distributions of net interest and divi- 
dend income by the Fund are income in 
the hands of the trustee-recipient. How- 
ever, in order to treat both the life ten- 
ant and remaindermen fairly, apportion- 
ment of these distributions based upon 
net asset value of the principal and in- 
come portions of the shares should be 
required as heretofore suggested, name- 
ly, at the beginning of the trust, upon 
the purchase or sale of the shares by the 
trustee, and upon termination of the 
interest of an income beneficiary. 

A A A 
® George A. Glow, assistant vice presi- 
dent of the trust department, Harris 
Trust and Savings Bank, Chicago, cele- 
brated his thirty-fifth anniversary with 
the bank on October 24th. 
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MARKET ACTION AND THE 
FEDERAL RESERVE 


Articles in this Column by this writer 
relating to the performance of the stock 
market, influence of money rates, and 
estimates of future possible market ob- 
jectives, have appeared in the issues of 
December 1953, June 1954 and Novem- 
ber 1955. 


The December 1953 article, written 
when the Dow Jones industrial average 
was at about the 380 level, closed with 
the statement, “Assuming that monetary 
controls will from now on be carefully 
utilized, the writer looks for steady, 
though possibly irregular, improvement 
for some time to come, with new highs 
in the industrial average an eventual 
possibility.” 

The June 1954 article—D.J. industrial 
average about 328—concluded, “certain 
technical studies point to an eventual 
surpassing of the 1929 intra-day high 
of the D.J. industrial average—386.10. 
There no doubt will be corrections, pos- 
sibly sizeable, before that point is 
reached and the final objective attained. 
The time element, always difficult to 
gauge, will probably extend over the 
next two years.” 

The November 1955 article—D.J. in- 
dustrial average about 453, two months 
after the President’s heart attack —- 
stated, “If the test (of the 438.59 heart 
attack low) is successful, let us say that 
the industrial average could start an 
irregular upward climb with the first 
important top to surpass at 460.82 and 
the next at 472.61. If the latter point is 
‘o be approached or penetrated it could 
hardly happen before the closing days 
of the year, and in this case the chances 
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would be good that early in 1956 the 
September 23 high of 487.45 should also 
be bettered.” 


These references are given for back- 
ground purposes. It is past history now 
that the conclusions drawn in each of 
these articles eventually came to pass. 
The highest closing point attained by 
the D.J. indusrial average was 521.05, 
reached on April 6, 1956. 


At this high point the Federal Reserve 
Board acted, raising the rediscount rate 
for several banks to 234% on April 12, 
with all Federal Reserve banks eventu- 
ally following. Other factors, including 
wage increases, brought a decline which 
carried the D.J. industrial average down 
to an intra-day low of 463.85 on May 
28. Recovery then set in which carried 
the industrial average to a peak close 
of 520.95 on August 2—just 0.10 points 
below the April 6 high close. 


The demand for funds was heavy, 
and loans increasing. Again money rates 
were raised—the prime rate to 4% on 
August 20, and the Federal Reserve 
rediscount rate to 3%, for four Reserve 
banks, on August 22. The rest of the 
Reserve Banks soon followed. A decline 
from this second top set in, due partly 
no doubt to the higher interest rates but 
also to the effects of the 34 day steel 
strike of July and the seizure by the 
Egyptians of the Suez Canal which event 
had occurred on July 27. This second 
decline was as steep and precipitous as 
the First. On October I an intra-day 
low of 463.83 was reached. 


Pause here and note that price level 
—463.83. It was just 0.02 points below 
the May 28 intra-day low of 463.85. It 
was only 0.06 points below a February 
14 intra-day low of 463.89. The lowest 
intra-day low point of the year was 
reached on January 13—458.21. Thus 
we have 3 extreme lows during 1956 
where the averages stopped in a range 
between 463.89 and 463.83—only 0.06 
points apart. This makes the 463 level 
a very important point to watch. 


When that low was reached on Octo- 
ber 1 there was much conjecture as to 
whether or not the Reserve Board would 
do anything to relieve the money string- 
ency, such as by easing reserve require- 
ments. No move was made and it was 


[IN VESEURKS DIGEST: ] 


: :. FPands Index... 


. . Reports 


stated in the Wall Street Journal. that 
the Board “aims to avoid politiking by 
delaying action until after election day.” 
Steel production and carloadings were 
picking up, following the steel strike, 
and the market was heavily oversold, 
so that a good rally ensued, without Re- 
serve Board aid, from that 463 resistance 
point. It carried up to a high close of 
490.19 on October 12 and an intra-day 
high of 494.11 on October 29. On this 
latter day the invasion of Egypt by 
Israel was announced and a sharp sell- 
off occurred which, at this writing on 
October 31, carried the D.J. industrial 
average to an intra-day low of 476.83. 


A testing of that 463.83 low and triple 
resistance point is now in process. Brit- 
ain and France have moved against 
Egypt. The National election is only a 
few days away. 

It is a critical period where an ex- 
tended decline might commence if 463 
is decisively penetrated, or where a 
strong recovery might set in if 463 can 
hold again. If the election goes against 
the present administration, the writer is 
of the opinion that 463 would probably 
be broken. If the administration wins, 
chances for holding and rallying should 
be good. 


Should 463 be seriously threatened, 
with the election over, the Federal Re- 
serve Board would be free to ease bank 
reserve requirements. As an emergency 
measure this could be a move which 
might forestall a major market decline 
and help to bring about a_ recovery 
which could carry through to the end of 
the year. 


Waxtpo M. ALLEN 
MITCHELL, HUTCHINS & CO. 


Stock Prices DuRING INFLATION 


Inflation is a condition of our pres- 
ent society which probably will continue 
for a generation or more. But these are 
the days when we should remember also 
two other facts. First, stock prices can 
decline drastically even during periods 
of inflation. Second, long-term trends 
toward inflation are sometimes inter- 
rupted by temporary deflation. 


The prospect for inflation is no greater 
today than in 1937, when the D.J. in- 
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dustrial average declined from 194 to 
99, and not even as strong as in 1942 
when this stock price average sank as 
low as 92 in April, which figure is less 
than 1/5 of today’s stock price level. 
For more than 20 years, we have been 
predicting the continuation of inflation 
in the United States, and we still predict 
that in the long run the cost of living 
will be even higher. However, the trend 
has been slower recently, and in the 
last five years the rise in the cost of 
living has averaged only 1% per year. 

For the purpose of this article we will 
define inflation as “an increase in the 
dollar cost of living.” The essence of 
inflation is a loss in the purchasing 
power of cash. 


Inflation is only one of many factors 
which influence stock prices. In the 
United States, during the 7 years from 
1948 to 1955, inflation was only 11%, 
whereas stock prices increased 161%; 
but in the Union of South Africa there 
was an inflation of 36% while gold stock 
prices declined 26% and _ industriai 
stocks 40°. Among five nations where 
stock prices increased most, only one 
nation is included also among the five 
suffering greatest inflation. In Germany 
where stock prices rose most there was 
very little inflation; whereas in Austra- 
lia, with the second greatest inflation, 
stock prices rose very little. 


Such disparities can be found also 
in the history of the United States. 
From the low of September, 1953 to 
the high in April, 1956, stock prices 
more than doubled, the steepest rise in 
a score of years; but during this time 
the purchasing power of the dollar did 
not change at all. On the other hand, 
from January, 1946 to January, 1948, 
which witnessed the maximum inflation 
for any two-year period since 1920, 
stock prices actually declined 11%. 


Among the many factors which in- 
fluence stock prices, inflation is far less 


important than dividends and earnings. 
Of course, inflation can and often does 
influence the level of earnings; but earn- 
ings are influenced also by taxation, 
price controls, business cycles, social- 


ization, competitive changes, manage- 


ment changes, technological changes and 
by a multitude of other strong influences. 
Although a nation may have a long- 
term trend toward inflation, neverthe- 
less, corporation earnings can decline 
and there can be drastic declines in 
share prices. 


Shares of companies owning natural 
resources are not always the best shares 
to own even when a nation has a trend 
toward inflation. The price increases and 
decreases for 29 industry groups were 
computed by the Cowles Commission for 
the five years of maximum inflation dur- 
ing and after World War I from June, 
1915 to June, 1920. Those investors 
planning to buy natural resource stocks 
because they expect inflation to continue 
should note that none of the three 
groups with best records were natural 
resource groups; but all three of those 
with worst records were natural resource 
groups. 


The record of 31 stock groups (com- 
puted by Barron’s) for the five years of 
maximum inflation after World War II 
when the government began to remove 
price controls shows how very differ- 
ent the market action of each group 
was during the separate periods of in- 
flation in the same nation. In both pe- 
riods, however, the best gainers were 
those groups whose earnings gained 
most. In some cases but not all, this in- 
cluded certain natural resource groups. 
Shares of companies owning natural re- 
sources are good selections for invest- 
ment only if there are reasons for ex- 
pecting a large increase in earnings. 
Often this depends on whether there is 
prospect for a surplus or a scarcity of 
that particular resource. Because the 








DRUG BUSINESS WANTED ON ATTRACTIVE PLAN 
FOR ESTATES, TRUSTS 


Well known national drug firm is interested in acquiring additional 
established products small or large in drug or allied field. We have a 
proven plan of particular interest to trusts, estates, and family-owned 
companies, under which present owners can continue to receive income 
which would be increased by the growth which we create. One possible 
plan provides an attractive means of disposition for owners who seek 
continued income with capital gain on ultimate sale. 


We are principals. You may write in confidence to Box 180, Trusts AND 
Estates, 50 East 42nd Street, New York 17. 
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U. S. buying price for gold has remained 
unchanged for 23 years, shares of gold 
producers have been poor investments. 
Oil shares were poor investments from 
1926 to 1940 when the price of oil went 
down from $2.04 to $1.02 a barrel; but 
because after World War II the price 
of crude oil increased 141%, prices of 


oil shares have led the field. 


The cost of living in the United States 
has had an intermittent upward trend 
for 60 years and has almost quadrupled. 
Nevertheless, during this period there 
have been seven market cycles in which 
the stock price index declined from 35% 
to 85% below its preceding high. Long 
waves of investor optimism alternate 
with waves of pessimism. Stock prices 
are carried sometimes far above intrin- 
sic value and at other times far below. 
It is human nature to become over-con- 
fident and sometimes get over-loaded 
with common stocks after years of opti- 
mism and rising prices; and it is human 
nature to worry and even to reduce stock 
holdings after watching prices decline 
tor years. 


In the United States and in many 
other nations common stocks have event- 
ually proved to be good protection 
against inflation, although sometimes 
prices and dividends have lagged be- 
hind the cost of living for many years. 
The cost of living is now 3.7 times as 
high as the average for 1895-99; but 
the dividends on industrial stocks are 
13 times as high and the prices of in- 
dustrial stocks are at the moment 16 
times as high. To illustrate again the 
difficulties of inflation protection, how- 
ever, we should note that in 1895-99 the 
holdings of investors in listed railroad 
stocks were several times as great as 
their holdings of listed industrial stocks; 
and the index of railroad stock prices 
has risen less than half as much as the 
cost of living. 


Economic trends do point to much 
higher prices for most stocks in the 
U. S. eventually; but during these times 
of loose talk about inflation, investors 
should remember that inflationary trends 
are sometimes interrupted by deflation, 
that drastic declines in stock prices can 
occur despite longer-range inflationary 
trends, and that popular theories are 
not safe guides for selecting the best 
kinds of investments. 


Joun M. TEMPLETON 


TEMPLETON, DOBBROW & 
VANCE, INC. 
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These questions are some of the real puzzlers that keep more than one community bank trust officer tossing 
and turning through too many sleepless nights. But they no longer interfere with the sleep of Studley, Shupert 
Trust Investment Council Members. For these puzzlers—and a score or more of others just as tough to solve— 
were answered specifically and completely at the Council’s Biennial Seminar on last October 4 and 5. 


OREOVER, these questions were answered by some of the lead- 

ing personalities in the banking and investment fields who spoke 
off the record in many instances in order to give Council Members the 
benefit of their frank opinions. 

The coupon will bring you your choice of a cross-section of the 
matesial that was not off the record. We believe that all or part of this 
wil) greatly interest you and your directors . . . just as we believe that 
you and your directors will be interested in knowing more about the 
Council’s services, method of operation, and /ow annual fee. 

Briefly, the Council is a steadily growing group of progressive 
community banks who realized that their trust departments were 
seriously handicapped by insufficient trained manpower and by inade- 
quate investment research facilities. Instead of struggling under this 
handicap, the first members of the Council joined together in 1948 to 
cooperatively share the cost of a capable staff of men and women 
experienced in every phase of investment management. 

The services of this staff are available to Council Members at all 
times. They include specific, easy-to-understand advice and suggestions 
for meeting individual Members’ problems as well as a continuous flow 
of assistance with routine day-to-day problems. 

The coupon will bring you more information about the Council, if 
you desire it...or you can simply order your selection of Seminar 
material, at no charge. Your request will place you under no obligation. 


STUDLEY, SHUPERT 
TRUST INVESTMENT 
COUNCIL 


900 PROVIDENT TRUST BLDG., PHILADELPHIA 3, PA. 





TRUST INVESTMENT 
COUNCIL 


NovEMBER 1956 


OFFER LIMITED TO BANK OFFICERS 


STUDLEY, SHUPERT TRUST INVESTMENT COUNCIL ; 
r 900 PROVIDENT TRUST BUILDING | 
PHILADELPHIA 3, PA. 
Please send me the following material. (Check your choice.) 
[] WHAT’S HAPPENING TO THE MERCHANDISING | 
COMPANIES? by Edna M. Thompson, Assistant Trust Invest- | 
ments Officer, Girard Trust-Corn Exchange Bank : 
INSURANCE STOCKS WITH EMPHASIS ON LIFE 
C COMPANIES by Henry S. Middendorf, Partner, Wood, 
Struthers & Co. 
| [J] TRAINING OF TRUST OFFICERS by Robert Coltman, Vice | 
| President, The Philadelphia National Bank | 
| [_.] CLASSIFIED INDEX OF TRUST INVESTMENT THESES | 
| IN THE LIBRARY OF THE GRADUATE SCHOOL OF | 
| BANKING TOGETHER WITH OTHER RECOMMENDED | 
| BOOKS AND PAMPHLETS compiled by Robert Coltman, | 
| Vice President, The Philadelphia National Bank | 
| [.] SCHOOL AUTHORITY BONDS by William D. Sherrerd III, | 
| Butcher, Sherrerd & Co. | 
| | 
| | 
| | 
| ! 
| | 
| | 
| | 
| | 
| | 
| | 
L 4 


[.] DEFLATION IN THE INFLATIONARY ECONOMY by 
Dr. Julius Grodinsky, Professor of Finance, Wharton School of 
Finance & Commerce, University of Pennsylvania 


[] INFORMATION ABOUT THE STUDLEY, SHUPERT 
TRUST INVESTMENT COUNCIL 


NAME 
TITLE 
BANK 











STATE 
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Tax-ExXEMpT TROUBLES 


When the dollar supply is badly out- 
numbered by insatiable demands from 
all sectors, “something’s got to give” 
for sure in the rate structure and that is 
exactly what has happened in the first 
ten months of 1956 with interest rates 
registering an advance which would 
normally have been spread over several 
years. Intermittent cries of anguish have 
been heard from the motor industry, 
residential builders and corporation ofh- 
cials but the most recent sufferers have 
been public officials accustomed to find- 
ing a ready market for their tax-exempt 
offerings. 


In the third quarter, a compilation by 
the Investment Bankers Association of 
America shows a decline of nearly 20% 
in the total of new municipal issues as 
against 1955, not because projects are 
lacking but generally because of bor- 


rower unwillingness to meet higher 
costs. The Association acknowledges 
that the Federal Reserve’s restrictive 


policies are bound to have a greater and 
more immediate effect on the flow of 
funds available for investment in muni- 
cipal bonds than is the case with corpo- 
rate securities. $635 million in new 
long-term municipals were marketed in 
October, however, a boost of about 75% 
above September and a better record 
than any other October except 1955. 
With a new high total of $2.8 billion 
of projects submitted for voter consider- 
ation this month, municipal money de- 
mands in 1957 will make for an active 
year. 


The gravity of the situation was re- 
cently stressed by Comptroller Arthur 
E. Levitt of New York State before the 
Trust Division of the New York State 
Barikers Association where he advocated 
enactment of legislation for use of se- 
lective credit controls to deal with quali- 
tative rather than quantitative aspects. 
Such legislation would presumably be 
modeled on the voluntary credit restraint 
program of 1951 and be binding upon 
all institutional lenders. He also urged 
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standby powers for more direct controls 
for the Federal Reserve Board but these 
steps he regarded as only a temporary 
solution for financing current “must” 
projects, with longer-range action to be 
geared to findings of a high-level Presi- 
dential Commission of inquiry charged 


with improving the functioning of our. 


money economy. 


Apart from the competition for money, 
the composition of the tax-exempt mar- 
ket has gradually been undergoing a 
change. Commercial banks normally 
hold around one-third of total outstand- 
ing municipal obligations, concentrated 
in the short and medium maturities. As 
of June 30, 1946, they held about 26%, 
a figure which rose to 30% by the 
same date in 1955, but demands for new 
loan accommodation may since have 
forced some reduction. In the same pe- 
riod, holdings of individuals, partner- 
ships and personal trust funds declined 
from 44.6°% to 38.9%. Wealthy individ- 
uals have seen their ranks whittled down 
by estate taxes while institutional invest- 
ors find the exempt feature of variable 
value, depending upon tax status, or of 
no moment in the case of pension trusts. 
Other investors include insurance com- 
panies and state and local government 
pension and retirement funds. However, 
probably the largest factor has been the 
magnitude of the change in population 
patterns from large centers to more re- 
mote areas with the resultant demands 
for new schools, hospitals, highways, 
sewers and water facilities; thus total 
capital requirements have far outgrown 
the ability of original sources to supply 
them and have forced borrowing entities 
into direct competition with other users 
of capital. 


Mr. Levitt’s concern is understand- 
able; there is indeed an urgent demand 
for the facilities in question but it is 
seriously to be doubted that private 
funds can be marshalled for tax-exempt 
investment in amounts and at prices 
more favorable than warranted by the 
credit risk, going money rates and the 
value of the tax exemption feature to 


the purchaser. No legislation is likely to 
succeed in boosting less attractive com- 
mitments than available elsewhere. 
Sound promotion of the merits of New 
York State municipal obligations is cer- 
tainly indicated and perhaps some me- 
dium not now existing will evolve to 
meet the needs of this sector but, as 
markets are now constituted, it appears 
impractical to expect preferential credit 
treatment, even for much-needed muni- 
cipal improvements. The stalemate in 
VA and FHA mortgage loans is an 
illustration of an unrealistic approach 
to risk appraisal, which will have to be 
remedied by Congressional action to 
bring resumption of normal financing. 


More Money, PLEASE 


The popular fallacy that creation of 
more money and credit assures prosper- 
ity is a hardy myth that resists extinc- 
tion. Despite the fact that history rec- 
ords not a single instance of success, 
it persists, even among many whose edu- 
cation and intellect should make them 
aware of the futility of tampering with 
economic laws. Disciples of soft money 
have been active in the United States 
over the past generation but the so- 
called “benefits” of currency manage- 
ment can be found in rising price levels 
throughout the world, as well. The vogue 
of irredeemable currency has, in fact, 
become so generally accepted that its 
significance as an indicator of the con- 
tinuing drift toward socialism has been 
obscured. 


Perhaps the best indication of the 
depth to which the gold standard has 
been “sunk without a trace” is that the 
1952 Republican platform included a 
currency plank which referred to “our 
aim of a dollar on a fully convertible 
basis.” This was only 19 years after 
going off gold. Four years later. the 
Administration’s efforts have been con- 
fined to explaining that now is not a 
propitious moment for resumption of 
convertibility. However, the 1956 plat- 
forms of both parties made no reference 
to such economic fripperies. 


Granted that some measure of inter- 
national cooperation and agreement! 
would appear desirable before the United 
States would attempt return to converti- 
bility, it is still an issue that should be 
kept alive by the banking custodians of 
the nation’s wealth by continually stress- 
ing the protection afforded by a gold 
exchange standard to savings, whether 
in the form of savings accounts, life in- 
surance, bonds or other assets. Many 
bankers probably feel that a strong stand 
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might be interpreted as criticism of gov- 
ernment policies or would be damaging 
in highly-competitive areas. However, 
statesmanlike leadership in presenting 
facts has a record of paying off in the 
long run; the alternative may well be 
nationalization of all credit institutions 
if guidance from within is wanting. 


It is at least encouraging that two 
prominent bankers have recently ex- 
pressed themselves in unmistakable 
terms on the dangers of soft money poli- 
cies; Orval W. Adams, executive vice 
president of First National Bank of Salt 
Lake City, and H. Frederick Hagemann, 
Jr., president of Rockland-Atlas National 
Bank of Boston. The latter pointed out 
the cumulative force which the efforts 
of some 14,500 United States bank 
presidents alone could exert. If directors 
and trustees are included, the number 
would top 200,000, a very influential 
group to carry the message of inflation 
dangers to every community. 


Boiled down to essentials, banking 
leaders will have failed in their duty to 
the country if they do not keep alive 
basic principles which are the only guar- 
anty of long-range prosperity, namely, 
a sound currency and a healthy, competi- 
tive profit and loss economy. 


Mortcace RoapsBLocKks HAMPER 
PENSION TRUSTEES 


With less than one per cent of total 
$15 billion pension trust assets estimated 
to be invested at this time in mortgages, 
which figures out at somewhere around 
$150 million, solution of two major 
problems could lead to a marked in- 
crease of trustee interest in this field, 
according to Esmond B. Gardner, vice 


president of The Chase Manhattan Bank. 





HOW LIFE POLICYHOLDER 
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Mortgage bankers have long looked with 
eager eyes at the billions under trusteed 
management, to which there is added 
each year some $2 billion or more, with 
the swing to greater and more wide- 
spread benefits showing every sign of 
continuing. However, there will have to 
be some answers to trustee questions be- 
fore the mortgage market can look to 
this area with confidence. 


Mr. Gardner told the Mortgage Bank- 
ers Association of America at their 
October convention that acquisition and 
servicing costs, plus the spread warrant- 
ed by the inferior marketability of mort- 
gages, are further burdened by special 


costs incident to trustee record-keeping. 
The second roadblock is possible compli- 
cation in out-of-state jurisdictions, com- 
plications which may affect the right of 
the owning bank, acting as trustee, to 
foreclose or to take title. for instance, 
under a leaseback arrangement. There 
might also arise matters of possible lia- 
bility for state taxes, responsibility for 
having a director who is a resident, or 
difference between the treatment accord- 
ed an out-of-state national or state bank. 
The attractive potential for the money- 
short mortgage banker dictates some 
intensive efforts to develop this compara- 
tively new source. 
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Prepared monthly for TRUSTS AND ESTATES by Moody’s Investors Service 
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1953 | 1954 | 1955 | 1956 - 1953 | 1954 | 1955 | 1956\- 1953 | 1954 1955 1956 
—— End of Month —— 
1956 1956 1955 1956 1951-55 1946-50 1941-45 1931-40 1919-1930 
Oct. Sept. Oct. Range for Period—— 
1. U.S. Government Yields — a 
8-Year Taxable Treas. —— — _- % 3.39 3.43 2.56 3.51-2.59 2.90-1.43 1.68-0.90 1.32-1.07 (a) (a) (a) 
5-Year Taxable Treas. ——..___. -~ % 3.46 3.40 2.71 3.52-2.67 2.95-1.75 1.87-1.06 1.70-1.24 (a) (a) (a) 
10-Year Taxable Treas. —..._______... % 3.39 3.26 2.80 3.39-2.77 3.16-1.95  2.10-1.38 2.10-1.49 (a) (a) (a) 
Bank 2%s, 9/16/72-67 —_____ N 8.25 3.17 2.81 3.25-2.79 3.16-2.21 2.43-1.96 2.48-2.03 (a) (a) (a) 
Victory 2%, 12/15/67 ~~. 3.23 3.15 2.80 3.23-2.78 3.31-2.43 2.48-2.08 2.50-2.37 (a) (a) (a) 
3%4s, 1983-78 3.29 3.24 2.89 3.29-2.87 (b) (b) (b) (b) (b) 
SEES e NCS AS cae 3.26 3.22 2.99 3.26-2.96 (c) 
2. Corporate Bond Yields —... 
Aaa Rated Long Term - G 3.65 3.57 3.10 3.65-3.07 3.44-2.65 2.91-2.45 2.88-2.59 6.75-2.70 6.38-4.42 
Aa Rated Long Term __._ % 3.72 3.68 3.19 3.72-3.15 3.52-2.70 2.98-2.53 3.06-2.66 7.03-2.90 6.84-4.59 
- ieee teen Tee % 3.85 3.77 3.32 3.85-3.26 3.69-2.87 3.28-2.67 3.39-2.78 9.23-3.35 7.71-4.91 
Baa Rated Long Term -................. % 4.20 4.14 3.59 4.20-3.57 3.90-3.15 3.57-2.93 4.47-3.06 12.96-4.42 8.56-5.32 
3. Tax-Exempt Bond Yields 
Aaa Rated Long Term —__..._ %o 2.72 2.62 2.24 2.72-2.17 3.18-1.28 1.98-0.90 1.84-0.93 2.81-1.56 (d) (d) 
Aa Rated Long Tem —________. % 3.04 2.85 2.35 3.04-2.37 3.24-1.87  2.21-1.04 2.11-1.21 3.02-1.78 (d) (d) 
A Reset icas Tom —___......... % 3.31 3.15 2.70 3.31-2.72 3.35-1.72 2.64-1.28 2.49-1.49 3.29-2.11(d) (d) 
Baa Rated Long Term __.-_. a 3.77 3.60 3.23 3.77-3.20 8.79-1.98  3.05-1.57 2.94-1.80 3.71-2.60 (d) (d) 
4. Preferred Stock Yields 
Industrials—High Dividend Series 
I a cs % 4.29 4.21 3.91 4.29-3.90 4.24-3.80 4.09-3.28 4.37-3.55 6.54-3.83 6.79-4.75 
a % 4.91 4.87 4.46 4.91-4.49 5.28-4.45 5.08-4.14 5.94-4.33 12.73-4.91 8.05-5.61 
Industrials—Low Dividend Series 
High Grade % 4.01 3.98 3.71 4.01-3.69 4.02-3.45 3.92-3.27 (e) (e) (e) (e) 
Medium Grade -__.__................ % 4.63 4.52 4.09 4.63-4.08 4.39-3.80 4.20-3.52 (e) (e) (e) (e) 
Utilities—Low Dividend Series 
High Grade % 4.37 4.29 3.94  4.87-3.92 4.45-3.77  4.24-3.40(e) (e) (e) (e) 
pees Goede % 4.66 4.63 4.27 4.66-4.25 4.87-4.17 4.65-3.69 (e) (e) (e) (e) 
5. Common Stocks 
125 Industrials—-Prices (g) — $146.17 145.06 133.96 158.98-140.11 145.67-64.91 64.46-43.20 49.30-22.69 49.10-10.56 78.06-34.81 (f) 
125 Industrials—Div. (g) ——— 5.89 5.86 5.30 5.89-5.72 §.71-4.13 4.44-1.76 1.94-1.52 2.05-0.72 2.53-2.16 (f) 
125 Industrials—Yields ~~ Go 4.03 4.04 3.96 4.08-3.68 6.84-3.63 7.29-3.20 7.71-3.56 10.13-2.59 6.21-3.19 (f) 





*Revised 


{a)—U. S. Govt. Bond Yields in this series date from Jan. 5, 1943. 
{b)—U. S. Govt. Bond Yields in this series date 'from April 15, 1953. 
(c)—U. S. Govt. Bond Yields in this series date from Feb. 15, 1955. 
(d)—Tax Exempt Yield Averages in this series date from Dec. 1, 1936. 








(e)—Low Dividend Preferred Yield Averages in this series date from 

Jan. 2, 1946. 
(f)—125 Industrials Averages date from Jan. 1, 1929. 
(g)—Dollars per share. 
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Goodyear’s 


3/F’s 


te 


WHAT’S HAPPENING AT GOODYEAR—No. 6 OF A SERIES 









This trio is growing fast! 


With our country’s population rising every year, the 
need steadily grows for more homes for shelter, more 


food to eat, more creature comforts than ever before. 


And that’s where Goodyear’s foam products, films 
and flooring come in. More and more people will sit, 
walk, ride and sleep on Airfoam, made by Goodyear. 
More food will be packaged in Pliofilm, another 
Goodyear product. More textiles and industrial prod- 
ucts will be packaged in Vitafilm. More homes will 
be floored with colorful, long-wearing Goodyear 
vinyl and rubber flooring. Goodyear vinyl film and 
sheeting will find even greater markets. 


The 3 F’s—foam products, films and flooring—rep- 


resent related areas of Goodyear’s diversified activi- 
ties. Others, in addition to tires, include the manu- 
facture of industrial rubber goods—aircraft and 
aviation products—chemicals— metal products — 
shoe products and many more—each increasing its 
productivity to meet tomorrow’s expanding markets. 


TODAY ... AND TOMORROW 


GOODFYEAR 


THE GREATEST NAME IN RUBBER 


Airfoam, Pliofilm, VitafilmT.M.’s The Goodyear Tire & Rubber Company, Akron, Ohio 


Noven ' 
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EQUITY CHANGES IN COMMON TRUST FUNDS 


OMMON STOCKS OF 137 COMPANIES 
. were newly purchased or complete- 
ly eliminated by one or more of 25 
Common Trust Funds making their an- 
nual report in the third quarter of 1956. 
The activity covered the twelve month 
period prior to the date of each report. 

In the list appended, the natural re- 
sources group—petroleum, mining and 
metals—is notable for the fact that in 


out the common stock of a company, 
whereas there were 29 further additions 
to commitments in this field. 


In newly established funds the em- 
phasis is obviously on the buying side, 
but only one such fund is included in 
this reporting group. Most Common 
Trust Funds today, however, are grow- 
ing in the number of participating trusts, 
and with the amount of new money thus 


increased the positions already held, but 
have sought new commitments as well. 


The number of funds (out of the 25 
studied here) which during the year 
added a stock to their holdings is listed 
in the “N” column; those that have 
eliminated a stock from their list are 
recorded in the “S” column: and the 
number of funds holding the stock after 
allowing for these operations is shown 


one case only did any of the funds sell available trust committees have not only — in the “H” column. 
Drucs, Foops, Tospacco SH NS H NS H 
ns uo American Cyanamid 1 13. Sperry Rand 1 3 Texas Company 1 16 
: . , American Viscose --........... 1 1 Square D _.... 1 1 Union Oil s 1 l 
American Chicle - 1 8 Anchor Hocking Glass 2 2 J. P. Stevens & Co. i O T'S: Steel... 2 8 
American Home Products - 1 9 Babcock & Wilcox __. 1 1 Tecumseh Products 1 1 
American Tobacco sg 4 Bendix Aviation _ 1 4 Texas Gulf Sulphur 1 5 Pusiic UTILities 
Campbell Soup . 1 1 Boeing Airplane _ 1 1 Thompson Prod. — 1 4 
Corn Products Refining 1 5 Carborundum ...... 1 1 Union Carbide & Carbon. 3 24% American Tel. & Tel. -- 1119 
General Foods ms ee 1 12 Garrier __. hd, 2 2 United Aircraft _. tt 2 Central Illinois Public Service 1 1 
General Mills ........ 1 2 Columbian Carbon epee ca 1 0 Westinghoue 212 Central South West 1 6 
Hershey Chocolate : 1 . Clevite Corp. : @ Cincinnati Gas & Electric 1 2 
ee Dairy Products ..... : I "= Continental ET nC: 8 MERCHANDISING & MISCELLANEOUS Cleveland Electric Illuminating 1 7 
ee = . Corning Glass Works - 1 3 Colorado Interstate Gas 2 2 
Philip Morris = 1 0 Crown Zellerbach 2 4 Columbia Broadcasting 1 1 Columbia Gas System .- 1 1 
Pillsbury Mills S 3 Dixie Cup _. 1 0 First National Stores 1 2 Commonwealth Edison 1 10 
Proctor & Gamble - --1 2 Dow Chemical 1 12 Kress (S.H.) 1 1 Consolidated Edison 1 3 
Sterling Drug -...... 2. * ae oe. orien 15 Kroger _. 3 4 Consolidated Natural Gas 1 3 
Sunshine Biscuits - = 1 0 flectric Auto- Licht Ren oe 1 0 Penney (J.C.) 1113 Consumers Power 2 6 
Swift & Co. oe oes ania 5 teaaaag 1 2 Firestone Tire & Rubber —.. 1 3 Sears Roebuck __... 1 16 Dayton Power & Light : 1 56 
United Fruit ~. : 1 6 Ford Motor 3 3 F. W. Woolworth 11 1 # £=Delaware Power & Light 1 1 
Oe ee General Electric 1 24 Detroit Edison 1 1 
FINANCIAL & INSURANCE General Motors 1 18 PETROLEUM, MininGc & MetTALs- Duquesne Light 1168 
Aetna Casualty & Surety 1 1 Glidden “----- 1 0 . : ¢ Long Island Lighting 1 1 
American Ins. of Newark _ :- 2 Goodyear Tire & Rubber | . 3 9 Aluminum Co. of America 3) 11 Middle South Utilities 1 5 
Bankers Trust Co. ’ 1 4 Industrial Rayon a a 1 0 Armco Steel —.... ----------- 1 4 National Fuel Gas _.. a 1 1 
Chase Manhattan .. 1 g Ingersoll Rand -__. ‘ 1 2 Climax Molybdenum 1 1 New York State El. & Gas 1 4 
Commercial Credit 9 3 Internation Business Machines 1 4 Continental C1... 1 8 Niagara Mohawk Power 1 2 
Fidelity-Phenix Fire Ins. 2 1 International Harvester _. 2 9 Halliburton Oil Well Cem. 1 1 Northern Illinois Gas . 1 0 
* , : ‘ i > ceases 7 pees 2 4 Northern Natural Gas _. 22.5 
First Nat’l. City Bank, N. Y. 4 13 International Paper 1 7 Inland Steel 4 o a ; 
Guaranty Trust Co., N. Y. 1 2 Johns Manville .. 7 13 International Nickel of Can. 1 3 San Diego Gas & Electric 1 1 
Household Finance 1 , ees Clark 1 i Kennecott Copper 1 11 Southern California Edison 1 8 
Insur. Co. of North Amer. 1 g Koppers Co. -..... 1 1 National Lead ____. 1 = Texas Utilities 1 / 
Maine Bonding Casualty 1 } Lone Star Cement 1 2 Ohio Oil 1 2 United Gas - 2 9 
McGraw Electric __._.... 1 3 Phillips Petroleum 1 18 Wisconsin Public Service : 1 1 
INDUSTRIALS Minn.-Honeywell Reg 3 6 Reynolds Metals 1 , 
Nopco Chemical =e 1 1 St. Joseph Lead 1 2 TRANSPORTATION 
Air Reduction __. 1 3 Outboard Marine Corp. 1 1 Stincsir Cl —... 3 7 
Allied Chemical & Dye 1 11 Owens Illinois Glass 1 8 Socony Mobil Oil 1 17 Atchison, Topeka & Santa Fe 2 7 
Allis Chalmers ....... 2 6 Scott Paper _........... = 1 3 Standard Oil — California 1 9 Southern Pacifie Rwy. i 3 
American Can .- : 1 3 Sherwin Williams NS 3 5 Standard Oil — Indiana 3 12 4 





New Common Trust Funds 


The first Common Trust Funds to be 
established in Rhode Island following 
passage of enabling legislation last 
spring were put into operation on No- 
vember 1, 1956 by Rhode Island Hos- 
pital Trust Co. and Industrial National 
Bank of Providence. These are both dis- 
cretionary type funds. 


An all-bond fund was started on the 
same date by Marshall & Ilsley Bank, 
Milwaukee, which already had in oper- 
ation a discretionary fund. It will be 
limited to bonds that are legal for trust 
funds under Wisconsin statutes and is 
the first of its kind in the State. The 
discretionary fund, which heretofore has 
held about equal amounts of fixed in- 
come securities and common stocks wili 
place greater emphasis on equity hold- 
ings from now on. Accounts can obtain 
diversification by use of both funds. 


1036 


Administration and Reserve 


Policies Should Mesh 


“In no major country except the 
United States can a central bank tell the 
head of its own Government to go fly a 
kite.” This statement by Elliott V. Bell, 
chairman of the Executive Committee of 
McGraw-Hill Publishing Co., Inc., was 
made before the October meeting of the 
American Bankers Association in Los 
Angeles, as an illustration of the need 
for correlation between the Administra- 
tion’s responsibility for carrying out the 
new doctrine of economic stabilization 
and those instrumentalities doing the 
stabilizing. Mr. Bell examined the 
methods available for controlling both 
inflationary and deflationary forces and 
concluded that qualitative credit meas- 
ures were not the entire answer to all 
problems of the 


national economy, 


Union Pacific R.R. __... 1 


powerful though they are. To turn the 
credit spigot on and off, he said, adds 
no strength to the financial system, with 
its corollary effect upon quotations for 
Government bonds. If we are serious 
about trying to control the cycles, the 
proper authorities should have standby 
powers impose selective controls, 
similar to regulations T and U. Like- 
wise, flexible depreciation policies might 
be helpful in encouraging new capital 
investment as in 


Holland. 


to 


or vice-versa, used 


Mr. Bell seriously questioned the wis 
dom of a possible rift between Federal 
Reserve policies and the economic ob- 
jectives of the Administration. For co 
ordination of policy, all Government 
agencies, including the Treasury, should 
be responsive to the Federal Reserve °! 
the latter must be made responsive t 
the Administration. 
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INVESTMENT COMPANY NOTES 
By HENRY ANSBACHER LONG 


Closed-end Companies Non- 
Committal on Use of New 
Gains Tax Provision 


EVERAL CLOSED-END INVESTMENT 
S companies’ third-quarter reports in- 
dicate officially no decision as yet on 
the use of the recent amendment to the 
I.R.C. which would permit them to re- 
tain realized capital gains without the 
former tax disadvantage to sharehold- 
ers (see T.& E., p. 723, Aug. 1956). Of 
course, Tri-Continental Corp., which in 
the past has retained such gains, speaks 
of the “significance and potential bene- 
fit to the common stockholders.” The 
Lehman Corporation has made applica- 
tion to the Commissioner to change its 
fiscal year, which now begins July Ist. 
to the calendar year in order “to be in 
a position to use it (New Tax Amend- 
ment) in 1957 should such action be 
considered desirable.” Stating that “this 
decision depends upon future condi- 
tions,” the report makes clear that “it 
is the present intention of the directors 
to continue to distribute substantial divi- 
dends from capital gains, if realized, 
irrespective of whether they decide here- 
after to take advantage of the new 
amendment as to part of the corpora- 
tion’s capital gains.” 

Other reports are even less satisfac- 
tory in indicating policy. Adams Ex- 
press (and its affiliate, American Inter- 
national) states: “It is possible that 
conditions may arise in subsequent 
years under which your Board of Man- 
agers will consider it to be advisable to 
employ this new method of taxation... . 
However, at this time your Board of 
Managers does not contemplate chang- 
ing the present policy of distributing 
all long term capital gains as cash divi- 
dends in the year in which realized.” 


On the more terse side, stockholders 
of U. S. and Foreign Securities are told 
that “should the corporation in the fu- 
ture decide to avail itself of the provi- 
sions of this amendment stockholders 
will be advised in the corporation’s reg- 
ular quarterly statements.” With like 
brevity National Shares Corporation re- 
ports that “the Directors have not’ yet 
decided upon a policy with respect to 
realized capital gains to be followed in 
1957 and future years.” General Amer- 
ican Investors is similarly indefinite al- 
though, like Lehman, it states its inten- 
tion of distributing “as in the past sub- 
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stantial dividends from capital gains, if 
realized.” 


Regardless of the indefiniteness re- 
flected in the quarterly reports, it is not 
improbable that several of these com- 
panies will avail themselves of the new 
code provision in the not too distant 
future as they presently have substantial 
unrealized profits in many portfolio se- 
curities, especially among their oil hold- 
ings. It has been suggested that even 
some of the mutuals may make use of 
it, although, as noted previously in this 
column, over 70% of capital gains dis- 
tributions are more frequently put back 
in the open-end companies by investors 
through almost automatic reinvestment 
procedures. 


Investment Companies 


Like Bank Stocks 


of bank stocks doubled 
those of the preceding three 
months, according to the regular quar- 
terly survey of investment company 
portfolios published by this writer in 
“Barron's.” During the September 
quarter, the funds particularly liked 
First National City Bank of New York, 
five new commitments and one portfolio 
addition totaling 27,700 shares. Also 
bought were Bankers Trust, Chase Man- 
hattan Bank and Chemical Corn Ex- 
change. There were several individual 
purchases of shares of banks through- 
out the country. 


Purchases 
over 


Steels, however, were the really out- 
standing group during the period, forg- 
ing ahead to rank second only to the 
electric power and light shares. A dozen 
managements bought United States Steel 
and nine favored Bethlehem. Group 
favorites also included the bituminous 
coals, the chemicals, electrical equip- 


Scudder 


Stevens 


& Clark 





ESTABLISHED 


Fund,Inc. °*’” 


ments, industrial machinery, retail and 
insurance stocks. The building construc- 
tion and rails were decidely unpopular 
along with the food products, natural 
gas and finance companies. In the latter 
division, C.I.T. Financial was in extreme 
disfavor, three funds eliminating a total 


of 108,000 shares. 


Management was on the fence with 
respect to transactions in the oils, papers, 
drugs and airlines. Although Royal 
Dutch was a favorite among the petro- 
leums, indecision in this group was es- 
pecially noticeable in the diversity of 
opinion on several of the other inter- 
national oils with large stakes in the 
Middle East such as Gulf, Socony and 
Standard Oil of New Jersey. Standard 
of California, on the other hand, was 
decidedly unpopular. 


Despite the fact that common stocks 
were bought on balance, enthusiasm 
was decidedly more restrained than dur- 
ing the June quarter, and a general 
attitude of caution was much in evi- 
dence. Among the seventy investment 
companies surveyed, ten per cent made 
marked cut backs in the amount of their 
assets invested in common stocks and 
other more volatile securities. 


Institutions Have Half Billion 
Dollar Stake in Mutual Funds 


Institutional investors hold over one- 
half billion dollars worth of mutual 
funds according to a survey of 65 open- 
end company shareholder accounts as 
of June 30, 1956. The study, conducted 
by the National Association of Invest- 
ment Companies, represents 70% of the 
trade group’s 125 mutual fund member- 
ship assets. The percentage of reporting 
company assets held by institutional in- 
vestors was 9.3% as compared with a 
figure of 10.5% in a similar study of 
holdings at mid-year 1954. At that time 
58 open-end companies reported. 


The recent survey indicates that the 


Prospectus on request: 
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300 Park Avenue 
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117 South 17th Street 
Philadelphia 3, Pa. 
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Total Institutional Accounts — 
Fiduciaries (Banks & Individuals 
serving as Trustees, Guardians 
and Administrators) 
Business Organizations 
Institutions & Foundations 
Other Institutional Investors 
not Classified 








INSTITUTIONAL INVESTORS OF MUTUAL FUNDS 


1956 SURVEY* 


1954 suRvEY** 









*1956 Survey based on reports of 65 Open-End 
**1954 Survey based on reports of 58 Open-End 





Companies representing 70.3% of the NAIC’s 125 Open-End Members’ assets on June 30, 1956. 
Companies representing 65.9% of the NAIC’s 111 Open-End Members’ assets on June 30, 1954. 





ACCOUNTS HOLDINGS ACCOUNTS HOLDINGS 
Value Average Value Percent Average 
Number Per cent (000) Per cent Holding Number Per cent (000) Holding 
61,494 100.0% $549,812 100.0% $8,941 35,821 100.0% $283,445 100.0% $ 7,913 
44,123 718 284,786 51.8 6,454 24,232 67.6 150,387. 53.1 6,206 
SGaa ° ‘Sh 110,855 20.1 19,680 3,026 8.5 47,450 16.7 15,681 
8,770 14.3 104,184 19.0 11,880 6,986 19.5 54,341 19.2 7,779 
2,968 4.8 49,987 9.1 17,852 1,577 4.4 31,267 11.0 19,827 











$550 million of institutional holdings 
was held in over 61,000 institutional ac- 
counts. This is substantially above the 
$283 million invested in 36,000 accounts 
two years earlier. Banks and individuals 
serving as trustees, guardians and ad- 
ministrators continue as the largest 
grouping in the breakdown used by the 
trade association and it is perhaps un- 
fortunate that the N.A.I.C. did not pro- 
vide for a more detailed division of 
types of investors particularly in this 
category. This basket grouping account- 
ed for 71.8% of the institutional in- 
vestors who held 53.1% of the invest- 
ment in the mutual funds. The detailed 
breakdowns for both the current and 
previous surveys follow. 


Mutual Sales Off 


Gross sales of mutual funds of $101 
million during September were below 
both those of the preceding month and 
of September a year ago when the lower 
prices for securities resulting from the 
President’s heart attack stimulated in- 
vestors’ interest in fund shares. The 
downward trend in both September and 
August this year follows the record 
sales established in July. Sales and gross 
sales less redemptions for each of the 
three months of the third quarter as 


well as comparative figures for the two 
years to date follow. 


Mutua Funp Sates ($1,000) 


1956 1955 

JULY 

Gross __..... 123,829 96,756 

Net# ___ 87,200 64,006 
AUGUST 

Gross -_....... 109,627 91,240 

Net# ____. 70,083 59,346 

SEPTEMBER 
Gross _...... 101,051 126,970 
Net# ____ 70,314 91,536 
FIRST NINE MONTHS 
Gross __.. 1,004,132 917,041 
Net# ____ 662,043 566,992 


#Gross sales less redemptions. 


Mutual Income Index Up Slightly 


The October monthly index (see page 
1039) of net investment income yield 
for 41 mutual funds showed a slight im- 
provement over that of a year ago. The 
current average return of 3.03% for the 
balanced funds compared with an in- 
come figure of 2.98% twelve months 
earlier. However, the 1956 payout of 
2.93% for the common stock funds 
paralleled that for October 1955. Best 
returns for the mutuals with current 
balanced policies were 3.57% for New 
England Fund, 3.51% for Fully Admin- 





EATON 


& HOWARD 


STOCh FUND 


A mutual investment fund seeking possible growth of principal 
and income primarily through diversified investments 
in selected common stocks. 





Managed by 


EATON & HOWARD 


INCORPORATED 


24 Federal Street 
BOSTON 


BOSTON 


ESTABLISHED 1924 


Russ Building 
SAN FRANCISCO 


Prospectus from your Investment Dealer or the above. 


istered Fund and 3.49% for Investors 
Mutual. The two special type income 
funds — Diversified Investment Fund, 
Inc. and Income Fund of National Se. 
curities—showed yields of 3.97% and 
4.48% respectively. Best returns from 
common stock funds were still obtain. 
able from Sovereign Investors with 
3.78%, Broad Street Investing Corp. 
with 3.58% and Institutional Founda- 
tion Fund, 3.57%. 


The index for principal performance 
of the balanced funds registered 231.6 
on October 31, up 5.9% from the com- 
parable figure a year ago. The common 
stock principal index showed almost 
twice this improvement in the last twelve 
months with an 11.2% increase reflected 
in the 291.6 figure. Both stock and bal- 
anced principal indices were a shade 
higher than those for the preceding 
1956 month of September. The base for 
the principal index is the offering price 


on December 30, 1939. 


A A A 


Investment Class for 


General Public 


A current course on investments of: 
fered to the general public by George 
Washington University, Washington, 
D. C., has an attendance of close to 200, 
divided about equally between men and 
women. About 10% are husband and 
wife teams, and ages run from 27 to 77. 
Almost all own insurance; less than one 
half have wills; the majority own their 
homes and one fourth own other real 
estate as well; less than half own any 
common stock. The class includes one 
insurance man, five lawyers, and 40 
persons with some professional training 
in accounting. 


The course covers eight weekly ses- 
sions and is called, “How to Invest from 
$50 to $50,000.” The instructor is 
George M. Ferris, Jr., partner of Ferris 


& Co., Washington. 
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HENRY ANSBACHER LONG INDEX of MUTUAL FUNDS 





Indices are based on fund operation during the period covered and are 
not a representation of future results. They should be considered in the 
light of the individual companies’ investment policies and objectives 
and the characteristics and qualities of the investments of these companies. 











No responsibility is assumed in so far as compliance with the Statement 
of Policy is concerned for the employment in whole or in part of the 
index by issuers, underwriters or dealers. Principal indices for October 
31, 1955 appear in the November 1955 issue and current income returns 
based on October 31, 1956 offering prices are available on request. 
These will soon be added to a revised short form index. 
























































































































































Reference should be made to the introduc- 1 6t ™ 16 17 18 19 20 
tory article in July 1949 issue, outlining pur- } 49/31/35 12/30/39 to 10/31/56 Last 12 mo. Div. %| p.in, Less | 5-Yr. Avg. 
aoe _of a _ ——— in 10/31/56 a Cum. Cap. | Net Invest. 
selecting stock and cost-of-living averages, —" nvest. . . . 
periods and in interpretation of data. Principal ee, Principal | Inc. . —- oo hing Income % 
BALANCED FUNDS 
American Business Shares ates 65.9 177.1 +169.6 3.36 5.22 +107.2 3.45 
Axe-Houghton Fund “A” oe 71.4 275.8 +263.6 2.45 6.12 ¥181.3 2.69 
Axe-Houghton Fund “B” le 88.1 316.4 +301.0 2.73 5.02 +223.4 3.38 
Boston Fund 103.1 60.2 250.1 +232.3 2.62 3.11 +186.9 3.09 
Commonwealth Investment 106.3 73.5 306.9 288.0 3.03 2.83 237.5 3.48 
Dreyfus Fund**** (c) —_ — 303.9 +290.6 2.23 7.33 $242.9 2.89 @ 
Eaton & Howard Balanced 114.5 "3.6 274.7 257.2 2.84 2.12 225.6 3.29 
Fully Administered Fund (Group Securities) _ — 69.4 192.0 187.1 3.51 10.72 135.0 3.25 
General Investors Trust 110.0 65.2 189.7 183.5 3.36 3.60 142.9 3.90 
Investors Mutual — 73.5 217.2 $205.8 3.49 1.51 7169.4 3.75 e 
Johnston Mutual Fund a omms 280.7 263.6 3.17 3.86 234.7 3.56 @ 
Nation-Wide Securities** 102.6 59.6 185.7 172.1 3.36 3.51 132.5 3.76 
George Putnam Fund —_ 69.2 219.4 206.4 2.86 3.79 168.7 3.32 
Scudder Stevens & Clark 97.4 80.9 216.5 205.5 2.99 4.04 170.8 3.17 
Wellington Fund 105.2 75.0 230.3 217.0 3.11 2.97 168.1 3.33 
Whitehall Fund nite sian 278.3 262.2 3.35 5.28 218.2 3.65 e@ 
Wisconsin Fund, Inc.*** exten 65.1 314.2 $298.3 3.52 7.38 +205.8 3.39 
AVERAGE: BALANCED FUNDS __..-._—S 105.6 70.8 244.7 231.6 3.03 4.44 173.0 3.37 
STOCK FUNDS 
Affiliated Fund*** a 50.2 255.8 245.3 3.51 4.73 151.8 3.94 
Broad Street Investing Corp. 109.9 60.1 330.6 310.0 3.58 3.04 254.8 4.16 
Bullock Fund 109.8 61.0 324.3 308.8 2.56 3.20 252.4 3.67 
Delaware Fund — 76.1 224.2 216.0 8.05 5.08 122.4 3.46 
Diversified Investment Fund, Inc.*** (c) ___ — — 226.8 912.4 3.97 4.35 187.3 4.53 @ 
Dividend Shares 109.0 62.1 264.9 +9A7 3 2.96 3.29 ¥193.3 3.57 
Eaton & Howard Stock 107.1 62.7 396.0 326.9 2.34 3.21 316.5 2.99 
Fidelity Fund — _ 381.1 359.3 3.48 2.30 311.5 4.11 e 
Fundamental Investors 105.2 64.8 432.4 401.4 2.76 3.34 340.4 3.72 
Incorporated Investors 103.6 63.9 439.9 401.9 2.49 5.32 327.7 3.28 
Institutional Foundation Fund _....._-=>=>S a — 256.3 247.1 3.57 3.70 185.4 3.35 @ 
Investment Co. of America — 50.8 331.3 313.2 2.44 5.43 222.6 3.11 
Knickerbocker Fund — 69.0 146.3 +140.9 3.71 3.57 + 81.5 2.98 
Loomis-Sayles Mutual Fund (c) 72.4 74.2 245.4 4234.7 2.87 5.88 4144.8 2.90 
Massachusetts Investors Trust 110.7 50.7 356.8 324.8 3.37 2.26 300.1 3.95 
Mass. Investors Growth Stk. Fund _.._-- 114.2 57.4 384.8 349.3 1.86 5.14 285.9 2.37 
Mutual Investment Fund (c) 129.7 56.1 220.4 210.8 2.81 3.26 166.7 © 2.76 
National Investors — 60.7 422.8 388.5 2.26 5.13 304.0 2.90 
National Securities — Income*** (c) _ — 66.0 147.7 140.0 4.48 3.03 114.7 5.18 e 
New England Fund (c) 117.4 61.4 205.5 +196.0 3.57 7.31 4143.5 3.65 
Selected American Shares 123.8 60.9 274.7 259.6 2.95 5.80 193.6 3.68 
Sovereign Investors — 62.5 211.3 195.6 3.78 1.57 164.7 4.47 
State Street Investment Corp. 92.8 60.7 319.0 307.3 r2.40 7.91 202.0 2.69 
Wall Street Investing Corp. (a) — — 363.5 341.2 2.80 1.94 320.5 3.49 
AVERAGE: STOCK FUNDS 108.1 63.2 $11.8 291.6 2.93 4.18 225.7 3.39 
90 STOCK INDEX (Standard & Poor’s) 106.7 59.3 395.0 362.0 — —- — = 
CONSUMER PRICE INDEX (B.L.S.) —___- — n99.7 n196.5 a —_— — — — 


























Base index number of 100 is the offering price on Dec. 30, 1939. 


COL. 6, 7, and 16 arrived at as follows: To the bid prices at the respective 
dates indicated are added all capital distributions to such data and the re- 
sultant sum is divided by the 1939 base offering price. 


COL. 19 represents the current month-end bid (col. 16 less all capital distri- 
butions) divided by the 1939 base offering price. 


INCOME PERCENTAGE includes only those dividends paid by the com- 
Panies out of income earned from dividends and interest on their portfolio 
Securities (excluding all capital distributions). 


COL. 17 represents figure obtained by dividing such dividends accruing over 
the annual period ending with the stated date by the average of the twelve 
month-end offering prices ending on the corresponding date. 


CAPITAL GAIN DISTRIBUTION column (18) represents percentage of 
distribution, if any, from capital gains or any other source, for the current 
annual period. 

COMPANIES ORGANIZED AFTER 1939 are given an initial index number 


on the date they commence business equal to the average of all those stock 
or balanced funds in existence at the time. 





f—new revised series adjusted to Dec. 1939 base. 

t—plus rights. 

(c)—regrouping awaits new detailed classifications. 
New England a flexible fund with current 
balanced policy. 

(a)—Does not reflect new acquisition cost. 


revised index. 


NOVEMBER 1956 


t—Adjustment for capital gains tax will be made in 


+Ex-dividend current month. 
tHigh reached current month. 
@Principal index begins after 1939 base date. 


**Became Balanced Fund in 1945. 
***#Not included in balanced or stock average. 
****Name changed from Nesbett Fund. 


COPYRIGHT 1956 BY HENRY ANSBACHER LONG. 
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HE POLITICAL STORM OVER ATOMIC 
... which the Atomic Industrial 
Forum said last month had surpassed 
hurricane proportions in the velocity of 
its winds, certainly cannot be character- 
ised as constructive, but neither does it 
mean real damage to the cause of the 
atom. 


By the time these words appear in 
print, the election will be over — and 
doubtless the political winds will have 
picked up more verbal debris in the final 
days of the campaign—but the U. S. 
program for the development of atomic 
power will probably not be materially 
altered, regardless of the outcome of the 
election. 


The Atomic Energy Commission’s 
basic position during debate on the 
Gore-Holifield bill late in the last session 
of Congress was simply that the AEC 
didn’t need any additional authority— 
much less the offending “directed” pro- 
visions of the bill—and that the power 
development program would expand as 
rapidly as prudent judgment dictated, 
considering technical resources of the 
nation and economic justifications for 
accelerating the effort. 


Circumstances tend to support the 
conclusion that the program will be ex- 
panded, or accelerated, both on the initi- 
ative of the AEC and of the electric 
power industry, with or without a prod 
from Congress. Underlying the political 
arguments (although the facts didn’t 
show very clearly through the foggy 
campaign oratory up to October’s end) 
is the question of whether the current 
development rate is fast enough. 


The political debate did serve to iden- 
tify two separate areas of motivation for 
a higher rate of investment of both pri- 
vate and public funds in the develop- 
ment of the machines for harnessing the 
energy in the atom’s nucleus. One area 
is the foreseeable U.S. need for machines 
of very large capacity to satisfy the 
almost insatiable power appetite of this 
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NUCLEAR ENERGY REPORT 


Developments of Investment and Commercial Interest 


ATOM UNSCARRED BY ELECTION 


EDWARD R. TRAPNELL 


Associated with Bozell & Jacobs, Inc. 


country. This is the area of proper con- 
cern of the electric utilities in the United 
States and one in which they have shown 
creditable initiative and realistic appre- 
ciation of the job they have to do in 
the long run to keep the supply firm and 
the costs down in furnishing the nation’s 
power needs. 


A wholly separate area, in terms of 
motivation but not entirely in terms of 
applicability of technology and manu- 
facturing capability, is the overseas need 
for nuclear power equipment. As Chair- 
man Strauss of AEC says, “I think it is 
apparent that there will be a large de- 
mand for nuclear power in other parts 
of the world before it becomes generally 
economic in the U. S.” Proponents of 
the acceleration bill in the last Congress 
said the massive utility-sponsored pro- 
gram was not aimed, and could not be, 
at preparing for the foreign demand. 


Congressman W. Sterling Cole of 
New York, former Chairman of the 
Joint Committee on Atomic Energy, 
told a Pittsburgh audience of utility 
heads recently that “the United States 
cannot afford to take second place,” (in 
the international competition in apply- 
ing the benefits of atomic energy), “nor 
can we afford to do less than our re- 
sources and our vision would enable 
and inspire us to do.” He said he be- 
lieved our effort “must be intensified,” 
and that he would support legislation to 
that end. 


Mr. Cole hit hard, however, the point 
of concern to utility investors, possible 
extension of federal government power 
generation, but said he thought it pos- 
sible “to intensify the national effort 
(for atomic development) with addi- 
tional government funds without putting 
the government into the power genera- 
ting business.” 


Investors throughout America doubt- 
less want to keep an eye on this phase 
of the atomic power development pro- 
gram, since it lies at the very heart of 


the nation’s attempt to apply promptly 
the benefits of atomic energy. The man- 
agements of both the utilities sponsor- 
ing a large share of the domestic pro- 
gram and of the nuclear power equip. 
ment industry must exercise a rare de- 
gree of industrial statesmanship in order 
to preserve their economic freedom while 
giving all possible support to what ap- 
pears to be a true national goal—un- 
questioned American leadership in the 
atomic power field. 


The foreign field for power reactors 
is rapidly gaining in activity, as wit- 
nessed by Britain’s start-up of the 
world’s first commercial-sized atomic 
power plant, by start of construction on 
a 20,000 kw nuclear power plant in 
Canada, by announcement of plans for a 
government-sponsored plant in Puerto 
Rico, and by bid submissions to Eng- 
land’s Central Electricity Authority on 
the first two plants to be operated ex- 
clusively for power. The Calder Hall 
atomic power plant where Queen Eliza- 
beth threw the switch last month is 
being operated to produce plutonium as 
well as power. 


While American & Foreign Power has 
its own program for the installation of 
nuclear power plants overseas, other 
U. S. efforts to get into the foreign mar- 
ket are not quite so well defined. Some 
of the reasons were quite apparent in 
the discussion recently held in Washing- 
ton by the World Bank on the economics 
of nuclear power—outside the U. S. The 
World Bank has printed the transcript 
of the panel discussion. (Copies avail- 
able from Corbin Allardice, Atomic En- 
ergy Adviser, care of World Bank, 
Washington. ) 


Outlook is Good for 
Industry-Government Cooperation 


Prominent spokesmen on both sides 
of the issue have had things to say 
recently which may form a basis for a 
balanced expansion of the atomic power! 
development program, without destruc- 
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Sketch of atomic 


package power 








1. Operator at con- 
sole has view of all 
instruments and safe- 
ty signals. 


2. Vapor container 
of concrete and steel 
confines fission pro- 
ducts, accidentally 


released. 


7! 3. Water-filled access 

port provides shield 

~.3 during operation and 

-..4, prevents inadvertent 
entrance. 


4. Entire primary 
system is contained 
in vapor container. 
No radioactivity in 
the steam going to 
turbine. 


plant designed by Alco Products 





tive involvement of the program in the 
ancient — compared to atomic issues — 
fight between advocates of federal power 
generating activities and the private 
utility industry. 


Congressman Melvin Price of Illinois, 
a Democratic member of the Joint Con- 
gressional Committee on Atomic Energy 
and active proponent of an accelerated 
program with government funds, said 
recently that the Committee’s proposals 
in the last session of Congress were not 
fully understood, that the Joint Commit- 
tee “continues to favor maximum private 
participation in the atomic power pro- 
gram,” and that the bill for government 
back-up of indemnity funds would prob- 
ably be combined with an acceleration 


bill. 
Willis Gale, Board Chairman of Com- 


monwealth Edison of Chicago, whose 
company is the central one of largest 
nuclear plant yet planned and one that 
has no government financial aid, said 
from the same Chicago platform of the 
Atomic Industrial Forum meeting: “If 
it is the will of Congress that the reactor 
program be accelerated, I believe there 
is a way to do so and at the same time 
avoid the question of public versus pri- 
vate power or the question of putting 
the federal government deeper into the 
power business.” 


Mr. Gale actually suggested a kind 
of formula for the government assist- 
ance, briefly, that sponsoring utilities 
pay all costs of an atomic power station 
up to the amount equivalent to the cost 
of a conventional station and that the 
government pay the additional costs at- 
tributable to the nuclear development 
effort involved. 
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‘lhe government is already following 
a policy not unlike the Gale formula in 
the program of the comparatively small 
plants proposed by the municipally-own- 
ed systems and the rural electric cooper- 
atives. One primary difference is that 
in these smaller projects, the government 
retains ownership of the reactor. This 
practice is, in a sense, not consistent 
with the government’s declared inten- 
tions—and the expressed desires of Con- 
gress—because it dilutes the responsi- 


bility of the sponsor in such a way as 
to dissipate some of the cost-cutting in- 
centive which Congress said in 1954 was 
a major objective of the changes in the 
basic atomic energy law of the country. 


Environment Important 
to Investors 


The broad national debate, in Con- 
gress and out, which determines the 
overall political environment in which 
the atomic power development takes 
place is important to investors in both 
utility and—but to a lesser extent—in- 
dustrial securities, the industrials pri- 
marily involved being the suppliers of 
equipment for nuclear power plants — 
Allis Chalmers, Babcock & Wilcox, Com- 
bustion Engineering, Foster Wheeler, 
General Electric, Westinghouse, et al. 


One demonstration of the atomic cli- 
mate will be the hearings—now set for 
December 10 in Washington—relating 
to certain safety aspects of the reactor 
proposed to be built by the Power Re- 
actor Development Company near De- 
troit. AEC called the hearings in re- 
sponse to a petition from labor unions 
in the Detroit area. In their complaint. 
the petitioners seemed to quarrel most 
with the AEC’s procedure in issuing a 
conditional construction permit to the 
Detroit power group, but in the an- 
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nounced terms of reference for the 
hearings, AEC threw the burden of 
proof .on the sponsors of the nuclear 
power project. 


The fast-breeder type system proposed 
by the Detroit group is admittedly the 
most difficult and challenging of all the 
attempts to make kilowatts economically 
from nuclear fuel. There are definitely 
some unanswered questions at this stage, 
but the designers and builders know the 
answers will have to be nailed down be- 
fore the plant is operated. The issue be- 
came involved in the manner which led 
to the hearing as a result of an AEC 
safety report, which the Commission at- 
tempted to hold as “administratively 
confidential.” The law authorizes AEC 
to issue construction permits for the 
start of work on power plants and prior 
to the time when final decisions can be 
made as to safety factors for the issu- 
ance of an operating license. In this 
case, the furor probably could have 
been avoided had AEC conducted hear- 
ings first and then issued the permit, 
possibly without the conditions, after all 
interested parties had a chance to un- 
derstand the safety problem and _ the 
steps being taken to settle it. 


“Fission for Profits” in 
Fields Other Than Power 


Power, as the most obvious applica- 
tion of the process of nuclear fission, 
has naturally drawn most of the atten- 
tion, from the public as well as from 
investors. But the nuclear reactor, which 
supplies heat to be converted into elec- 





Newly developed combination rolling mill receiving final check prior to its delivery to 


é ; 
: ie we 


Argonne National Laboratory, Lemont, Ill. where it will be used to process pyrophoric 
materials employed in fabrication of nuclear power fuel elements and structural materials 
for atomic reactors. It is believed to be the first rolling mill based on entirely remote 
control operation within an airtight enclosure. The unit is a product of Stanat Manufacturing 


Co., Inc., Long Island City, N. Y. 





tric power, is a versatile tool. It also 
produces neutrons and heretofore unim- 
aginable amounts of radiation as well 
as heat—and plutonium needed for nu- 
clear weapons. 


The industrial applications of radia- 
tion are really unknown, in terms of 
their economic potential, but they are 
clearly varied and possibly of real sig- 
nificance. There are uses in addition to 
applications for medical research and 
therapy and food preservation. Polymer- 
ization is one field which the chemicals 
and plastics people see as a happy hunt- 
ing ground of possible new products 
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and for improving familiar products by 
employing radiation in production. 


Continental Oil has joined the parade 
of oil companies investigating the use 
of radiation in processes of interest to 
refiners and petrochemical manufac- 
turers. The company will build a $500- 
000 radiation laboratory at its Ponca 
City, Okla., research facilities, not pro- 
viding a reactor but planning to use 
the “spent,” or highly radioactive fuel 
elements from other peoples’ reactors as 
a source of radiation for a wide variety 
of experimental work. 


Industrial Reactor Laboratories. Inc., 
however, will actually build and oper- 
ate a research reactor near Plainsboro, 
N. J., to provide a complete radiation 
study facility for the ten companies 
which own IRL. All are firms engaged 
in work directly supporting atomic en- 
ergy development or in fields in which 
radiation and allied nuclear techniques 
may be applicable. 


The Plainsboro facility will provide 
the participating companies with a 
readily available research tool with no 
government strings attached—except the 
normal licensing restrictions imposed by 
the Atomic Energy Act. AMF Atomics, 
Inc., stimulated the formation of the 
joint effort and Gen. Walter Bedell 
Smith, Chairman and President of AMF 
Atomics, is President of IRL. Other 
members are Atlas Powder, American 
Tobacco, Continental Can, Corning 
Glass, National Distillers, National Lead, 
Radio Corp., Socony Mobil Oil, and 
U. S. Rubber. 
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T A RECENT MEETING OF SECURITY 

Analysts, the local Society’s presi- 
dent barred two reporters who would 
not agree to observe “off the record” 
restrictions. The speaker, however, at a 
press conference prior to the meeting, 
emphasized the impropriety of an execu- 
tive of a publicly owned company talk- 
ing off the record about operations, 
earnings and future outlook. 


This column has emphasized repeated- 
ly the same notion. Factual data and 
interpretative comment about a com- 
pany’s affairs by responsible company 
officials should not benefit the few who 
because of fortuitous circumstances, or 
even unusual enterprise, place them- 
selves in a position to receive such in- 
formation. 


Unless newly issued securities are to 
be sold, the only manner in which favor- 
able information can be acted upon is to 
purchase shares from a present stock- 
holder. The possibility always exists that 
the selling stockholder might not have 
sold had he been given access to the 
same information. 


Many companies have a rigorous pol- 
icy that disclosures of importance to 
their shareholders should only be re- 
vealed if given the widest dissemination 
through press releases or by distribu- 
tion of the text of the talk. Such a policy 
rules out “off the cuff” as well as “off 
the record” utterances, unless provision 
is made to have extemporaneous talks 
recorded and reproduced promptly for 
subsequent distribution. 





ALUMINIUM, LTD. 


NATHANIEL V. Davis, president 


Higher earnings have resulted from 
larger production and higher prices. 
Quebec operations are at capacity and 
new facilities have been operating at 
Kitimat, B. C. since late 1954. 


While third quarter earnings of $136 
million are up 35%, the rate of return 
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MANAGEMENT SPEAKS... 


Abstracts and quotations from recent talks by the top 
management of companies whose securities are of interest 
for trust fund and other institutional investors. 


O. ROGERS FLYNN, Jr. 


Contributing Editor 


on investment is not high. Over $554 
million was invested in new facilities 
from 1951 to 1954. Present plans call 
for further capital additions of $500 
million by the end of 1959 for Canadian 
ingot production and raw material sup- 
plies. 

Capacity in Canada will exceed 1 
million tons by 1960 compared with 
650,000 tons annually at the end of 
1955. 


Before Boston Society, October 12. 


AMERICAN MACHINE & FOUNDRY 
CO. 


Ropney C. Gott, executive vice 
president 


18 companies were acquired in the 
post-war period to carry out the Com- 
panys program of _ diversification. 
Eleven companies were acquired for 
857, 811 shares of common stock and 
seven companies for a total of $4.8 
million in cash. 


Earnings of the companies acquired 


_ for stock averaged $3.23 per A.M.F. 


share issued in exchange for 1950-1955. 
In each year average earnings of the 
acquired companies exceeded consoli- 
dated earnings of the parent A.M.F., in- 
dicating that without such acquisitions 
the old stockholder would have been 
worse off in terms of per share earnings 
to date. 

Expansion has been financed by cask 
generated by operations of the newly 
acquired companies. A.M.F. has _ pro- 
vided only advances for seasonal needs. 


Before Boston Society, October 8. 
ARMCO STEEL CORP. 


H. H. TuLuts, administrative vice 
president 


$6 a share forecast for 1956 aided 
by about 27 cents a share from profit 
on sale of stock of Consumers Ore Co. 
will about match the $6.05 for 1955. 


Strikes suspended operations at some 
plants for six weeks. Ingot production 


of. 75,000 tons was lost in the 3rd 
quarter. Bookings insure capacity oper- 
ations through the first quarter of 1957. 


Before Boston Society, October 16. 


THE BLACK & DECKER MFG. CO. 


Rosert D. Back, president 


Company, which belongs in the 
“growth” category, does not produce 
machine tools but a broad line of port- 
able electric tools and regards itself as 
immune from cyclical fluctuation asso- 
ciated with heavy production equipment. 
Most products, representing 38% of 
volume, sold directly to industry are 
expensed by the purchaser as con- 
trasted with the capitallization of outlays 
for machine tools. 


“Do-It-Yourself” tools for the home- 
owner and hardware store trade repre- 
sent 45% of total volume, the balance 
of 17% being service and parts. 

B.& D. English plants do a large busi- 
ness in the sterling area through repre- 
sentatives in major markets. 


In fiscal 1956, 9 new products were 
added to the line and 5 standard prod- 
ucts completely redesigned. The pro- 
gram for the current year includes in- 
troduction of 11 completely new tools 
and 4 new popular attachments. 


For the fiscal year ended September 
30, $49 million sales are estimated with 
earnings of at least $5.15 a share on the 
970,274 shares outstanding after the 
September 5% stock dividend. 


The quarterly dividend was increased 
from 25 cents to 30 cents in the third 
quarter and to 35 cents in the fourth 
quarter. 


Capital in 1956 averaged $42 million 
and consolidated net income repreesnted 
a return of about 12%. Projected profit 
for the fiscal year should be about 10% 
of gross sales compared with 8.2% for 
the previous year. 


Before Los Angeles Society, October 31. 
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American- 
PREFERRED DIVIDEND 
COMMON DIVIDEND 


A quarterly dividend of $1.75 per share 
on the Preferred Stock has been de- 
clared, payable December 1, 1956 to 
stockholders of record at the close of 
business on November 21, 1956. 

A quarterly dividend of 35 cents per 
share on the Common Stock has been 
declared, payable December 15, 1956 
to stockholders of record at the close 
of business on November 21, 1956. 


AMERICAN RADIATOR & STANDARD 
SANITARY CORPORATION 


FRANK J. BERBERICH 
Secretary 































Union CarBipE 


AND CARBON CORPORATION 


CC) 

New York, October 24, 1956—the 
Board of Directors of Union Carbide 
and Carbon Corporation has today 
declared a Quarterly Dividend of 
Ninety cents (90¢) per share on the 
outstanding capital stock of the Cor- 
poration, payable December 1, 1956 
to stockholders of record November 
2, 1956. The last Quarterly Dividend 
was Seventy-five cents (75¢) per share 
paid September 1, 1956. 

Payment of this Quarterly Divi- 
dend on December Ist will make a 
total of $3.15 per share paid in 1956. 


BIRNY MASON, JR. 
Secretary 


cmos wcarmarores 


























Divisions 
BARRETT - GENERAL CHEMICAL 
MUTUAL CHEMICAL - NATIONAL ANILINE 
NITROGEN - SEMET-SOLVAY 
SOLVAY PROCESS 


CASH DIVIDEND 
Quarterly dividend 
No. 143 of $.75 per share 
has been declared on 
the Common Stock pay- 
able December 10, 1956, 
to stockholders of record 
at the close of business 

November 16, 1956. 


SPECIAL STOCK DIVIDEND 
A special stock dividend 
at the rate of 3 shares for 
each 100 shares outstand- 
ing will be paid on De- 
cember 14, 1956, to stock- 
holders of record on No- 
vember 16, 1956. 
RICHARD F. HANSEN, 
Secretary 


October 30, 1956 


ALLIED CHEMICAL & DYE 
CORPORATION 





Continuous Cash Dividends 
Have Been Paid Since 
Organization in 1920 








CHICAGO PNEUMATIC TOOL CO. 
G. J. Correy, president 


Increased foreign business and road 
construction are factors to help sustain 
a high rate of sales at least for the 
first half of 1957. 


1956 sales forecast is $80 million and 
net of $9.5 million, equal to $6.50 per 
share after the 10% stock dividend in 
April and conversion of the $3 con- 
vertible preferred in May. Sales of $63 
million in 1955 provided net income of 
$7.4 million. 

A further dividend of $1 is expected, 
50 cents regular and 50 cents extra to 
bring the 1956 total to $3.00. An extra 


of 50 cents was also paid in October. 
Before New York Society, October 31. 


C. I. T. FINANCIAL CORP. 


ARTHUR O. DIETZ, president 


Increased labor costs have brought 
about higher prices. Curbing inflation 
with higher money costs is unnecessary 
as long as productive capacity exceeds 
demand. 


While lending activities are below 
last year, 11.8% on buyer’s paper and 
21% on dealer paper, net income for 
the full year should slightly exceed last 
year. The company has increased its 
charges to counteract the higher money 
costs. 


Before Los Angeles Society, October 21. 


CROWN ZELLERBACH CORP. 


A. B. Layton, vice president 


1.6 million tons of production in 1955 
was 25% newsprint, 29% wrapping and 
bag papers, 29% paperboard, 9% tissue 
and 8% other papers. 

30 billion feet of timber are con- 
trolled, with 27 billion in the Pacific 
Northwest about equally divided between 
Canada and the U. S. In addition to 
paper, the Company produces annually 
some 167 million board feet of lumber 
and 91 million square feet of plywood 
which was not produced prior to 1952. 
93 retail lumber yards are operated 
in Canada. 

From 1952 to 1956: annual sales have 
increased 86% to $447 million; paper 
production 80% to 1,656,000 tons per 
year; net earnings 108% to $50 million; 
working capital 61% to $122 million. 

$131 million has been spent in the 
past four years for property additions 
and capital expenditures have averaged 
$6 million a month for six months. 

Before Chicago Society, October 11. 





DIAMOND ALKALI COMPANY 


Joun A. SARGENT, president 


In the 10 year period ended in 1955 | 
gross fixed assets have increased 232°; | to 
to $147 million which has permitted a —_ ssi 
broadscale program of integration and | qi 
diversification in 15 plant locations. No |_— st 
single industry accounts for more than 
11% of dollar sales other than the ch 
chemical industry itself. 90% of sales 
are to customers producing consumer ™ 
goods, 


Net earnings have risen from $1.5 
million to $10 million and depreciation - 
has increased from $1.5 million in 1946 


to $9.5 million in 1956. » FE: 


Estimates indicate that by 1965 chlor- 
ine sales will rise 50% and soda ash 
sales about 40%. 


in 


ol) 
Cc 


Before New York Society, October 2. e 19 
ELECTRIC STORAGE BATTERY CO. hi 
mi 

C. F. NorBERG, president F oll 


Reorganized, more extensive research 
and development are expected to de- 38 














SOUTHERN 
NATURAL GAS 
COMPANY 


Birmingham, Alabama 


dea? hl 


Common Stock Dividend No. 71 


A regular quarterly divi- 
dend of 50 cents per share 
has been declared on the 
Common Stock of Southern 
Natural Gas Company, pay- 
able December 13, 1956 to 
stockholders of record at the 
close of business on No- 
vember 30, 1956. 

H. D. McHENRY, 
Vice President and Secretary 


Dated: October 20, 1956. 
































THE TEXAS COMPANY 
217th 


Consecutive Dividend 
and Extra Dividend 


A regular quarterly dividend of 
fifty cents (50¢) per share and 
an Extra dividend of forty-five 
cents (45¢) per share on the 
Capital Stock of the Company 
have been declared this day, pay- 
able on December 10, 1956, to 
stockholders of record at the close 
of business on November 9, 1956. 


The stock transfer books will re- 
main open. 








S. T. CrossLaAnpD 


Vice President & Treasurer 
October 18, 1956 
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velop new products, plus further diver- 
sification through acquisitions. 


Atlas Mineral Products Co. of Meiz- 
town, Pa., manufacturer of anti-corro- 
sive cements and plastics, will be ac- 
quired with 22,500 shares of common 
stock. 


Net for 1956 should reach $3.85 a 
share with $4.50 forecast for 1957 on 
sales of $100 million, vs. 1955 earnings 
of $2.6 on $91 million. 

Before New York Society, October 18. 


FOOD MACHINERY & CHEMICAL 
CORP. 


ERNEST Hart, president 


Strikes and non-recurring expenses 
in the third quarter crimped profit mar- 
gins so that 1956 profits will about equal 
1955 on estimated about 12% 
higher at $300 million. Better profit 
margins are expected in 1957 with an- 


other 12% 


Revenues come 45% 


sales 


sales increase. 
from chemicals, 
38% machinery, 17% military contracts. 








COMMON STOCK 
DIVIDEND 





The Board of Directors of Central 
and South West Corporation at its 
meeting held on October 18, 1956, 
declared a regular quarterly divi- 
dend of forty cents (40c) per share 
on the Corporation’s Common 
Stock. This dividend is payable 
November 30, 1956, to stock- 
holders of record October 31, 1956. 


LEROY J. SCHEUERMAN, 
Secretary 


CENTRAL AND SOUTH WEST 
CORPORATION 


Wilmington, Delaware 
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BATTERIES, INC. 
SAINT PAUL, MINNESOTA 


Manufacturers of Automotive 
and Industrial Batteries 


DIVIDEND NOTICE 


The Board of \ 
Directors today 















declared a dividend 
of 422¢ per share on 
Common Stock, payable 
November 1, to shareholders 
of record October 19,1956. 
A. H. DAGGETT a, 
President a 

October 8, 
1956 


NOVEMBER’ 1956 ~ 


Agricultural chemicals provide large vol- 
ume but low profit margins. 


Before New York Society, October 22. 


GENERAL CABLE CORPORATION 


J. R. MacDona.p, chairman and 
president 


Sales and earnings in 1957 are ex- 
pected to run approximately 20-25% 
ahead of the estimated $190 million 
1956 sales and $12 million earnings. 
Current year earnings should exceed $4. 
a substantial gain over $2.73 a share in 
1955. 

Although the dividend rate was in- 
twice in 1956 from 25 cents 
to 35 cents and to 45 cents on October 1. 
further increases are not ruled out if 
good earnings continue. 


creased 


Expansion has been financed by re- 
tained earnings plus a $4 million bank 
loan with exchange of stock to acquire 


Alphaduct Wire & Cable Co. 


In spite of increased sales, it is not 
expected that 1957 volume will require 
additional borrowing. 

Before New York Society, October 11. 


GENERAL MOTORS CORPORATION 


N. C. DeEzENDORF, vice president, 
Electro-Motive Division 

1951 Diesel locomotives have 
increased their share of motive power 
of American railroads from 55% to 
about 90%. Steam locomotives in ser- 
vice decreased from about 22,000 to 
3.500. 


Since 


Over 1% of the business comes from 
railroads that considered themselves 
completely Dieselized from 1 to 3 years 
ago, thus reflecting an increase in trans- 
portation needs. 


Modernization of equipment pur- 
chased 12 years or more ago involved 
173 units at total costs of $20.5 million 
to produce an annual added return on 
railroad investment of at least $2.6 mil- 
lion. .285 additional units are now 
scheduled for conversion at an estima- 


ted cost of $34 million. 


3,000 units to replace 3,500 steam lo- 
comotives still in use will cost about 
$540 and there will also be 
7,750 units reaching 12 years old or 
more during the next 5 years. 


million 


By investing about $768 million over 
the next 5 years for new equipment and 
modernization, railroads will 
return on motive power 
about $96 million annually. 


increase 
investment 


Before New York Society, October 19. 
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AMERICAN GAS 
AND ELECTRIC COMPANY 


ea 
Common Stock Dividend 


0 A\‘esuler quarterly dividend of thirty- 
six cents ($.36) per share on the 
Common capital stock of the Company 
issued and outstanding in the hands of the 
public has been declared payable Decem- 
ber 10, 1956, to the holders of record at 
the close of business November 9, 1956. 


W. J. ROSE, Secretary 
October 24, 1956. 
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SOCONY MOBIL 
OIL COMPANY 


INC. 


Dividend No. 183 


The Board ot Directors on October 
23, 1956, declared a quarterly divi- 
dend of 50¢ per share and an eztra 
dividend of 50¢ per share on the 
outstanding capital stock of this 
Company, payable December 10, 
1956, tostockholdersof record at the 
close of business November 2, 1956. 


A. M: SHerwoop. Secretary 





























Southern California 
Edison Compan ry 


DIVIDENDS 


The Board of Directors has 
authorized the payment of the 
following quarterly dividends: 


CUMULATIVE PREFERRED STOCK, 
4.08% SERIES 

Dividend No. 27 

25/2 cents per share; 


CUMULATIVE PREFERRED STOCK, 
4.24% SERIES 

Dividend No. 4 

26'/2 cents per share; 


CUMULATIVE PREFERRED STOCK, 
4.88% SERIES 

Dividend No. 36 

301/2 cents per share. 


The above dividends are pay- 
able November 30, 1956, to 
stockholders of record Novem- 
ber 5. Checks will be mailed 
from the Company's office in 
Los Angeles, November 30. 


P. C. HALE, Treasurer 


October 19, 1956 
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W. R. GRACE & CO. 


J. PETER GRACE, president; T. T. 
MILLER, president Polymer 
Chemicals Division 


World rights to a “revolutionary” 
process to improve polyethelene by radi- 
ation have been acquired, which will 
give resistance to heat without impair- 
ing insulating qualities. This will be 
installed in the new $16 million Baton 
Rouge plant. Markets for the improved 
product, in addition to insulated wire, 
will be found in pipe, containers and 





IBM internaTIONAL BUSINESS 
@ MACHINES CORPORATION 
590 Madison Ave., New York 22, N. Y. 


The 167th Consecutive 
Quarterly Dividend 


The Board of Directors of this Corporation has 
this day declared a Quarterly Cash Dividend of 
$1.00 per share, payable December 10, 1956, to 
stockholders of record at the close of business 
on November 16, 1956. Transfer books will not 
be closed. Checks prepared on IBM Accounting 
Machines will be mailed. 


Cc. V. BOULTON, Treasurer. 
October 11, 1956 








QS” 


THE DAYTON POWER 
AND LIGHT COMPANY 


DAYTON, OHIO 


137th Common Dividend 


The Board of Directors has declared a 
regular quarterly dividend of 60c per 
share on the Common Stock of the 
Company, payable on December 1, 
1956 to stockholders of record at the 
close of business on November 13, 
1956. 

GEORGE SELLERS, Secretary 
November 2, 1956 

















R. J. Reynolds 
Tobacco Company 


Makers of 
Camel, Cavalier, Winston & Salem 
cigarettes 
Prince Albert, George Washington 
smoking tobacco 














QUARTERLY DIVIDEND 


A quarterly dividend of 80 
cents per share has been de- 
clared on the Common and 
New Class B Common stocks 
of the Company, payable De- 
cember 5, 1956 to stockholders 
of record at the close of busi- 
ness November 15, 1956 
W J. CONRAD, 
Secretary 


Winston-Salem, N.C. 
October 11, 1956 
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fibres to the automotive, construction 
and textile industries. 


Earnings are expected to remain level 
for the next two years and to rise 
appreciably between 1958 and 1960 
when the present expansion program 
will be: finished. Some $200 million wili 
be spent in the next three years to ex- 
pand capacity in chemicals, oil and 
paper and to enlarge the scope of 
shipping and miscellaneous activities. 
Some $60 million is earmarked for in- 
vestment in foreign manufacturing 
operations. 


Before Philadelphia Society, October 
ZF. 


INLAND STEEL COMPANY 


WILLIAM H. Lowe, treasurer 


Five weeks of strike shutdown will 
curtail 1956 earnings to about $9 per 
share on an increased number of shares 


as compared with $9.25 in 1955. 


Industry production for 1956 should 
exceed 115 million tons with fourth 
quarter operations about 32 million 
tons. 


Continuing heavy expenditures for 
capital account by industry, highway 
construction and larger automobile out- 
put will maintain steel production at a 
high level in 1957. 


Before Cleveland Society, October 9. 


NEW YORK STATE ELECTRIC 
& GAS CORPORATION 


JoserH M. BELL, Jr., president 
Peak load, KWH output and sales 


have increased in each year since 1933. 
Long term trend load growth has been 
at an 8% rate compounded annually, 
with a rate of 10% for 1954-55 and 
9.5% for the 1945-1953 period. 


Over 50% of the $330 million prop- 
erty account has been installed since 
1950 and over 70% in the past 10 years. 


With normal weather, per share earn- 
ings of $3.00 are expected for 1957 
(exclusive of earnings attributable to 
tax reduction for accelerated deprecia- 
tion) to compare with expected 1956 
earnings of $2.87 and 1955 earnings of 
$2.71. 

Construction program for 1956 totals 
$25 million with $60 million to be added 
in 1957-58. New financing of $43.5 mil- 
lion will be done by debt securities. Cur- 
rent needs have been met by bank loans 
which will total $11.5 million at 1956 
year end. No common stock financing is 
in prospect prior to 1958. 


Before New York Society, October 24. 


PUBLIC SERVICE ELECTRIC 
& GAS CO. 


LyLeE McDonaALp, chairman 


Dividend increases should await es- 
tablishment of an earning level of $2.50 
a share or better. 1956 earnings are ex- 
pected at about $2.35 compared with 
$2.26 in 1955. 

Capital expenditures of more than $1 
billion prior to 1965 are indicated with 
a system load of 4 million K.W. 

Before New York Society, October 25. 
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THE FLINTKOTE COMPANY 


New York 20, N. Y. 


A quarterly dividend of $1.00 per 
share has been declared on the 
$4 Cumulative Preferred 
Stock payable December 15, 1956, 
to stockholders of record at the 
close of business November 21, 1956. 

A quarterly dividend of $.60 per 
share has been declared on the 
Common Stock payable Decem- 
ber 15, 1956, to stockholders of 
record at the close of business No- 
vember 21, 1956. 

A special stock dividend, has been 
declared, payable in Common 
Stock of the Company at the rate 
of 1 share of Common Stock 
for each 20 shares outstanding, pay- 
able December 15, 1956, to com- 
mon stockholders of record at the 
close of business November 21, 
1956. No cash dividend will be 
paid at this time on the 5% Com- 
mon Stock dividend here announced. 

WILLIAM FEICK, Jr., 
Treasurer 
November 7, 1956. 
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CAN COMPANY, inc. 


160th 
COMMON DIVIDEND 
A regular quarterly divi- 
dend of forty-five cents 
(45¢) per share on the 
common stock of this 
Company has been de- 
clared payable Decem- 
ber 15, 1956, to stock- 
holders of record at the 
close of business Decem- 
ber 3, 1956. 
48th 
PREFERRED DIVIDEND 

A regular quarterly divi- 
dend of ninety-three 
and three-quarter cents 
($.93%4) per share on the 
$3.75 cumulative pre- 
ferred stock of this Com- 
pany has been declared 
payable January 2, 1957, 
to stockholders of record 
at the close of business 
December 14, 1956. 


|  LOREN R. DODSON, 
: Secretary 
| 
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PENSION and PROFIT SHARING DIGEST 


HILARY L. SEAL 


Morss, Seal & Bret; Lecturer in Statistics, Yale University 


HOW SHOULD YIELD OF A TRUST FUND BE CALCULATED? 


N THE OCTOBER COLUMN WE HAD A 

few words to say about the frequent 
comparisons that are made between the 
yields of life insurance company invest- 
ments and those of trust funds under 
the management of a corporate trustee. 
By means of seven leading questions we 
were able to show that there is often 
little in common between the published 
yield of a life insurance company and a 
trustee’s estimate of the yield of a trust 


fund. 


In developing this subject in further 
detail, our object is to demonstrate — 
by means of a simple illustration — the 
correct formula to be used in calculating 
a net yield. In the course of this demon- 
stration we will refer to most of the pit- 
falls that lie in the path of the unwary 
computer of net interest yields. 


A Typical Trustee’s Statement 


Let us consider a brand new pension 
trust fund which was established on De- 
cember 31, 1954, with a cash contribu- 
tion of $201,400. During 1955 the em- 
ployer contributed a further $49,100 in 
several installments spread evenly over 
the calendar year. 


During 1955, the first plan year, there 
were a number of lump-sum payments 
to retiring employees and there were the 
usual monthly installments of pension. 
These disbursements amounted to $43,- 
610 and are assumed to have been evenly 
distributed throughout the year. On the 
other hand a total of $6,330 was received 
by way of interest and dividends. By 
the end of 1955 the book value of the 
fund was $213,040. 


We may summarize these transactions 
as follows: 


Fund at beginning of year __. $201,400 


Contribution income ________-._. 49,100 
Investment income _._ 6,330 
$256,830 

Pension and other benefits 
mepaeenis! $ 48,610 
Investment depreciation __ 180 
Fund at end of year 213,040 
$256,830 


NOVEMBER 1956 


Computation of Effective Yield 


The simplest way to compute the 
effective annual rate of interest yielded 
by the trust fund is to build up an alge- 
braic equation for this unknown rate of 
interest which we will denote by 7. Let 
us consider how the fund grew from its 
initial amount of $201,400 to its final 
figure of $213,040. 


We may argue that the whole of the 
$201,400 was invested throughout the 
year and — since i is the assumed effec- 
tive interest rate earned — it must have 
produced $201,400 times i by way of 
interest. For example if i were .03(i.e., 
3%) $201,400 times .03 would have im- 
plied interest earnings of $6,042. 


But by the end of the year the fund 
plus interest was not $201,400 plus the 
interest we have just calculated (in sym- 
bols or as a $6,042 “guesstimate”). It 
was, instead, $213,040. And we know 
that the actual net interest receipts in- 
cluded in this figure amounted to $6,150 
(i.e., $6,330 minus $180). Hence $213.- 
040 minus these interest receipts of 
$6,150—$206,890—would be the fund 
figure at the end of the year when inter- 
est and capital gains and losses had been 
extracted. 


In other words, the initial fund of 
$201,400 grew to $206,890 by the end 
of the year quite apart from interest re- 
ceipts or capital appreciation or depreci- 
ation. And we may regard the difference 
between these two figures, namely $5,- 
490, as invested for half the year since 
it represents the balance between con- 
tributions and benefit payments each of 
which are assumed to have been spread 
evenly over the year.* But if this amount 
was invested for only half the year it 
can be assumed to have earned only half 
i by way of interest. 


So we finally arrive at our algebraic 
equation for i. The fund at the end of 
the year, $213,040, may be regarded as 
having been built up from the original 
$201,400 with a whole year’s interest 


*Note that $49,100 minus $43,610 is $5,490 — 
which verifies the arithmetic. 


thereon plus $5,490 balance between 
contributions and benefits with half a 
year’s interest thereon. In algebraic 
symbols: 


201,400(1+ 7%) + 5490(14+ %7) = 


213,040 


This means that i equals 6,150 divided 
by 204,145 or .0301, namely a little over 
3% for the first year of the plan. 


A Formula for General Use 


A careful analysis of the numerator 
and denominator of the quotient in the 
preceding sentence shows that the form- 
er is merely the interest received plus 
capital appreciation (or minus capital 
depreciation) whereas the latter is the 
mean fund (i.e., half of the sum of 
$201,400 and $213,040—this results in 
$207,220) minus half the amount in the 
numerator (i.e., half $6,150). For those 
who like a formula this is usually written 
as 


I 





%(A+B) - %I 


where I is the interest item and A and B 
are, respectively, the fund at the begin- 
ning and end of the year. This is the 
formula used by the actuaries of life 
insurance companies when calculating 
published yields. We note, however, that 
I in their formula is, nearly always, net 
after deduction of the expenses of the 
insurance company’s investment depart- 
ment. However, it does include capital 
appreciation that has occurred during 
the course of the year in the values of 
securities. On the other hand, federal in- 
come taxes are often not deducted. And, 
finally, the rate thus computed is usually 
—though not always—higher than the 
rate credited to the dividend accounts 
of group annuity contracts. 


“Gross” or “Net”; “Market” 
or “Book” 


There are several points that emerge 
from a careful study of the preceding 
“revenue account” of a typical pension 
trust fund and of the yield calculation we 
have based upon it. 
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In the first place the yield is “gross,” 
that is to say, the trustee’s investment 
fees have not been deducted from I 
(which was $6,150 in our numerical 
illustration). Suppose, for example, that 
the trustee’s fees had amounted to $750 
in the illustrative case. The $6,150 would 
then have been reduced to $5,400 and 
the denominator would have been re- 
duced by $375 (i.e., by half $750) to 
$203,770. The net yield would thus 
have been 2.65% and could not have 
been calculated without a knowledge of 
the numerator and denom:nator used in 
obtaining the gross rate! 


Secondly—and perhaps more import- 
antly—we observe that the value set on 
the assets at the end of the year has a 
great effect on the yield figure that 
emerges from our calculations. Thus if 
the fund in our numerical illustration 
had been taken at “market” instead of 
“book” its year-end value would have 
been $216,760 instead of $213,040 and 
the “investment depreciation” of $180 
would have been turned into an “in- 
vestment appreciation” of $3,540. The 
gross interest yield would thus have 
been obtained by dividing 9,870 (i.e., 
$6,330 plus $3,540) by 204,145, the 
result being .0483, or 4.83%. Not bad 
for the first year of a plan! 


But it may be asked: Which is right, 
to use “book” (which usually means 
“amortized values” for bonds and “cost” 
for equities) or “market” in calculating 
the yield of a trust fund? 


The answer depends on a number of 
factors. By using the “market value” 
basis one is assuming that the invest- 
ment gains of the year have actually 
accrued to the fund. This is only true 
in fact when the equities in question 
have been sold and the proceeds in- 
vested, say, in Treasury bonds. And 
conservative opinion might be that it 
would be unwise to take credit for in- 
vestment gains until they have actually 


been realized by sale of the correspond- 
ing securities. 


On the basis of this argument our 
illustrative pension fund earned only 
3.01% in 1955—and this was before 
deduction of the trustee’s fees. It would 
only be as equities were sold above 
“cost” that large investment apprecia- 
tion would show up in the yield. The 
result would be a series of yields in the 
low three-per-cents followed by a very 
large figure (perhaps 10% or more) in 
the year when a block of securities was 
sold at an appreciated figure. 


If, however, the “market value” basis 
were adopted there would be years when 
depreciation cut into the yield and others 
when appreciation played its part. The 
result might thus be a fairly uneven 
series of yields clustering above and 
below a 5% average, say—to give our 
illustrative corporate trustee his due! 


Thus neither of the bases is necessar- 
ily more correct than the other. But the 
existence of these alternative procedures 
makes the computation of “average trust 
fund yields” a tricky business and paves 
the way for tendentious comparisons be- 
tween different trustees and between 
trustees and insurance companies. Note 
that we have calculated three different 
yields for one and the same pension fund 
in the year 1955. All of them are cor- 
rect, yet the largest (4.83%) is getting 
on for double the smallest (2.65%). 
This leeway certainly makes compari- 
sons difficult—perhaps impossible. 


SOCIAL PROBLEMS OF RETIREMENT 


The second publication* of the Pen- 
sion Research Council of the Wharton 
School of Finance and Commerce, Uni- 
versity of Pennsylvania, is The Social 
Aspects of Retirement by Otto Pollak 
(R. D. Irwin, Inc., $1.25). This is es: 
sentially a selected bibliography of the 


*The first of the series was Dan McGill’s Funda- 
mentals of Private Pensions. 
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subject prefaced by a “cultural analysis.” 
This analysis culminates with a “Sum- 
mary of research suggestions” in whic! 
we. read: 


“The idea has been advanced that 
fruitful research in the future may 
dedicate itself profitably to finding 
ways of establishing greater harmony 
between the retirement experience and 
the principles of living generally held 
important in our culture.” 


A A A 


Three More Bank Entries in 
Pooled Pension Funds 


The Royal Trust Co., headquartered 
in Montreal, has established three funds 
for pooling the investments of pension 
trusts under its administration. One will 
hold Government bonds, another corpo- 
rate bonds and preferred stocks, and 
the third common stocks. Participating 
trusts will choose their own proportions 
of investment in each fund, which can 
be adjusted from time to time. 


Northwestern National Bank of Min- 
neapolis recently created a pooled fund 
for pension investments, divided as be- 
tween bonds and preferred stocks on 
the one hand and common stocks on 
the other. 


The third newcomer to the steadily 
growing group of trust institutions with 
this vehicle designed particularly for 
use by small and medium size trusts 
is Industrial National Bank of Provi- 
dence. Its two funds, however, differ not 
on the basis of investment emphasis but 
on participation, one being available to 
pension trusts, the other to profit shar- 
ing trusts. 

A A A 


Annuity and Pension Payments 
over Half Billion 


Income from annuities and pensions 
totalled $583,811,000 in 1952, according 
to the Teasury’s recently published 
Statistics of Income for that year. Only 
634,861 or about 11% of all the 56,528,- 
817 returns, taxable and nontaxable, 
showed income from these sources. The 
bracket with the largest number of in- 
dividuals — 139,548 — was from $500 
to $1,000 of such income. The next larg- 
est group — 118,482 — received from 
$1,000 to $1,500. Only 971 individuals 
reported over $10,000 in pension or an- 
nuity income, with a lone person getting 
over $100,000. 


A A A 


@ General Dynamics Corporation has 
made a grant of $1 million to the Uni- 
versity of California to assist in the ex- 
pansion of the University’s La Jella, 
California, campus to provide for a grad- 
uate program in science and technology. 
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BANK WOMEN DRAMATIZE 
COMMERCIAL-TRUST DEPARTMENT 
COOPERATION 


PLAY ENTITLED “REMOVE THE IRON 

Curtain,” which highlights the pos- 
sibilities of cooperation between the 
trust and commercial departments in the 
development of new business, was pre- 
sented at the recent Convention in Min- 
neapolis of the National Association of 
Bank Women. It represented a called 
meeting of key officers of the commercial 
and trust departments of the “Progress 
National Bank.” The president explains 
that the trust department “has not pro- 
gressed in a profitable way in the same 
manner as the rest of the bank” and 
suggests that the first step to take is an 
exchange of ideas between the trust and 
commercial departments for mutual im- 
provement. 


The discussion then turns upon what 
services the trust department offers, and 
reveals that the commercial officers are 
not adequately informed about these 
services. . . “I know you administer es- 
tates and trusts, but what other services 
do you offer?” Once this has been an- 
swered, the conversation moves on to 
ways in which the commercial depart- 
ment can offer leads for trust depart- 
ment selling. For example, one of the 
trust officers says, “As a source of in- 
your files of financial state- 
ments of corporations, partnerships and 
individuals is hard to beat. How about 
keeping me advised of, say a partner- 
ship that can use a “Buy and Sell Agree- 
ment,” or a close corporation that would 
find a business insurance trust helpful, 
or a corporation that is interested in an 


formation, 


Employees’ Pension Trust? Be on the 
watch for bank customers who might be 
potential living trust or “Will” custom- 
ers. It’s always open season for the 
Trust Department, and with the Credit 
Department as our Bird Dog I know 
our Department will have good hunt- 
ing.” 

The play was prepared by a commit- 
tee consisting of Roberta R. Ashford 
(chairman) and Catherine McCallum, 
both assistant cashiers and assistant 
trust officers of Florida National Bank, 
Jacksonville, together with Mary M. 
Stiles, trust officer of Atlantic National 
Bank of the same city. In the cast these 
ladies were accompanied by Clara M. 
Estes, assistant trust officer, St. Au- 
gustine (Fla.) National Bank; Nevada 
H. Pickett of the Trust Company of 
Georgia, Atlanta; Frances Longshore, 
assistant cashier of First National Bank, 
Birmingham; and Treva A. Moore, 
cashier, The Beach Bank, Jacksonville 
Beach. 


Misunderstandings over joint tenan- 
cies as substitutes for wills were treated 
in this manner: 


Frances—You will recall that a few 
days ago we ran an advertisement in 
the paper to the effect that everybody 
should make a will. Did you have any 
particular response to that ad? 


Mary—No ... (looking at Roberta 
and Clara) Did you? (both shake 
heads negatively). 


Frances—Well, I had an inquiry. A 
good customer of the bank, and in- 








PRESENTING SKIT ON HOW COMMERCIAL AND TRUST DEPARTMENTS CAN HELP 
EACH OTHER TO GET NEW BUSINESS 
Nevada H. Pickett, Trust Company of Georgia, Atlanta; Mrs. Robert R. Ashford, 


Mo derator, assistant cashier and assistant trust officer, Florida National Bank, Jacksonville; 
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Beach Bank, Jacksonville Beach (Fla.) ; 


wy M. Stiles, trust officer, Atlantic National Bank, Jacksonville; 


Treva Ann Moore, The 


Clara M. Estes, assistant trust officer, St. Augustine 


National Bank; Catherine McCallum, ‘assistant cashier and assistant trust officer, Florida 
N «tional Bank, Jacksonville; and Frances Longshore, assistant cashier, First National Bank 
of Birmingham, Alabama. 
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cidentally a man that has a three or 
four hundred thousand dollar estate, 
commented on this ad and asked me 
why should he make a will when 
everything he owned, including the 
automobile, home, stocks, bonds, mort- 
gages, etc., was held jointly with his 
wife, and, at his death, would pass 
directly to her—no administration or 
anything necessary. Frankly, I didn’t 
know how to answer that question. 
What is the answer? 


Roberta—I can’t answer it either, 
because actually such a situation re- 
quires legal advice, but one thing I 
can say that applies generally .. 
any time anyone thinks that by hold- 
ing property jointly with the spouse 
that no administration or anything 
else will be necessary, he’s leaving a 
headache for someone, and especially 
if it’s a taxable estate. Mr. Moore, as 
a member of the Trust Investment 
Committee, you will recall all the 
difficulty we had in the John Jones 
estate where all the property was held 
jointly with Mrs. Jones? 


Treva—(Nods head.) 
Nevada—What happened? 


Roberta—He died leaving a lot of 
mortgages, real estate ... in fact, 
about every known kind of security, 
and in addition to that, he was in the 
real estate business, and had numer- 
ous unfinished deals . . . money being 
held in escrow, ete. 


Nevada—How did the bank come 
into the picture? 


Roberta—Oh, several months after 
the death of her husband, upon ad- 
vice of her attorney, Mrs. Jones came 
to us to discuss placing all of her 
property in a living trust. It developed 
that a Federal estate tax return and 
an Illinois state inheritance tax return 
were necessary, which required a 
complete appraisal of all the property 
as of the date of death... actually 
it resulted in practically a complete 
administration. So you see, that old 
adage of jointly owned property pass- 
ing free of any administration ex- 
pense is sometimes quite expensive 
besides causing a lot of unnecessary 
worry. 


Treva—I wonder why they h2-ld all 
that property jointly? I understand 
it was all his money. 


Roberta—That I can’t answer, but 
we did talk to Mr. and Mrs. Jones 
before he died and it was their inten- 
tion to set up a living trust for their 
benefit during life and, upon the death 
of either, for the benefit of the sur- 
vivor and their daughter, but the plan 
was defeated by death before it had 
been completed ... it’s a question now 
whether the daughter or the grand- 
children will benefit from the estate, 
except in gifts the mother may mak 
them. Again, as we all know, a will 
is the best way to plan the disposition 
of an estate for the protection of 
loved ones. 


It is then brought out that Mrs. Jones 
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is about to marry again and plans to 
revoke her trust and set up an irrevoc- 
able trust for her daughter and grand- 
children. This will cost her about $6,000 
in gift taxes and necessitate the payment 
of Federal estate tax and gift tax with- 
in two years on the same property. 


The discussion pursues other oppor- 
tunities for finding trust prospects, and 
the problem of education of non-trust 
personnel about trust matters so they 
can recognize a trust prospect when they 
see him. Shortly afterwards the ques- 
tion is raised as to what the trust depart- 
ment can do for the commercial depart- 
ment. After suggestions are made by 
several of those present, “Clara” sums 
it up as follows: 


“One—A trust department makes of 
the bank a fully integrated financial in- 
stitution. It broadens the source of val- 
uable business for the bank as a whole. 


“Two—lIt acts to stabilize and hold 
important business in all departments 
of the bank by creating collateral ties 
of friendship through trust relationships. 


“Three—It perpetuates existing busi- 
ness by bridging the gap _ between 
changes of ownership in such business 
from generation to generation. 


“Four—lIt brings to the bank much 
prestige and good will and generates 
in its customers and the public at large 
an attitude of unusual confidence. 


“Five—It serves to create a large 
number of small trust balances and then 
concentrate them into one fund of the 
trust department. This fund, when de- 
posited with the bank, adds materially 
to the total of the bank’s deposits, which 
is a source of worthwhile earnings.” 


& a2 a 


@ Cassius A. Newman, trust officer and 
assistant cashier of Drovers Trust & 
Savings Bank, Chicago, completed 50 
years of service with the bank on October 
15. 
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GSB Approved Theses Include 
Nine Trust Topics 


Forty members of the class of 1956 at 
The Graduate School of Banking have 
been honored by the selection of their 
theses for the libraries of the American 
Bankers Association, Rutgers University, 
and The Graduate School of Business Ad- 
ministration at Harvard University. 
These represented only 11% of the 362 
theses submitted by the class. The theses 
are now being printed and will be ready 
for distribution on January 15, 1957. 


Trust subjects and their authors are: 


Liability of Trustee for Inheritance 
Tax of Foreign State by Joseph C. Gross, 
assistant trust officer, Chicago Title and 
Trust. Co. 


Proxies — Their Acceptance and Use 
for Corporate Meetings by Elliot G. 
Kelley, assistant vice president, Old Col- 
ony Trust, Boston, Mass. 


The Uniform Fiduciaries Act as Ap- 
plied to Corporate Security Transfers in 
New York State by Edward H. Klingler, 
assistant secretary, Lincoln Rochester 
Trust Co., Rochester. N. Y. 


Fiscal Year Trusts by James H. Mont- 
gomery, assistant trust officer, First Na- 
tional Bank, Dallas. 


Infants by Ralph J. Pempel, assistant 
vice president, Chase Manhattan Bank, 
New York. 


Canadian Succession Duties as They 
Affect Estates of American Decedents 
by Francis G. Pletz, assistant vice presi- 
dent, Toledo Trust Co. 


The Disposition of Stock Distribution 
— An Unsolved Problem of Trust Ad- 
ministration in New York by Thomas J. 
Rohde, assistant secretary, Irving Trust 
Co., New York. 


A Comparison of Charges for Services 
Similar to Corporate Trust Services by 
Francis M. Smith, trust officer, Bank of 
America N.T. & S.A., Los Angeles. 


Estate Planning after Death by Gil- 
bert L. Smith, Jr., trust officer, Central 
National Bank, Cleveland. 





and throughout, Northern 
California, we provide 
complete trust service. 
We invite your inquiry. 


TRUST 
DEPARTMENT 


Deposits in excess of $1,250,000,000 


464 California Street, San Francisco @ Member Federal Deposit Insurance Corporation 
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A.B.A. Creates New Departmeni 
of Government Relations 


The American 
Bankers Associa- 
tion has created a 
new Department of 
Government Rela- 
tions to make pos- 
sible a greater co- 
ordination of the 
Association’s activ- 
ities in this broad 
field. According to President Fred F. 
Florence, who is also president of the 
Republic National Bank of Dallas, “It 
will include relations with federal super. 
visory authorities and executive depart- 
ments of government and work on fed- 
eral legislation, relations with state bank 
supervisory authorities, and work on 
state legislation in cooperation with state 
bankers associations.” 


C. A. GUNDERSON 


The director and chief administrative 
officer of this new department will be 
Carroll A. Gunderson, senior deputy 
manager of the Association. Mr. Gunder- 
son, a graduate of the St. Paul College 
of Law, has been with the A.B.A. for 
12 years. He will continue as secretary 
of the National Bank Division. 


George J. Kelly, national director of 
public relations of the American Legion, 
will join the staff as director of in- 
formation of this new department in 
Washington. Henry M. Sommers, who 
is secretary and associate general coun- 
sel of the Association, will serve as sec- 
retary of the new department. 


A A A 


New Film on 


Banking as Career 


The American Bankers Association 
has produced a new film “Future Unlim- 
ited” on career opportunities in bank- 
ing, which will be offered free of charge, 
to leading television stations across the 
country. The film, done in news-report 
documentary style, is narrated by Quen- 
tin Reynolds, noted news analyst and 
au'hor. The film notes the growing op- 
por'un tics in banking for advancement, 
good pay, fringe benefits, and pleasant 
working cenditions, and emphasizes 
bank'ng’s educational facilities, oppor- 
tunities for community service, and re- 
lated human satisfactions. It is planned 
to use the film later on in showings to 
high schools, colleges, and other inter- 
ested groups. 
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POUR-OVER WILLS 


(Continued from page 994) 


able trust is valid only insofar as the 
trust exists on the date of the execution 
of the will and that subsequent amend- 
ments are to be disregarded. Further- 
more, the court specifically upholds the 
later amendments solely on the ground 
that such amendments were duly ex- 
ecuted in accordance with the require- 
ments of the law of wills and could, 
therefore, be treated as codicils to the 
decedent’s will. 


The third case to consider this prob- 
lem was In Re Snyder’s Will.2* The ex- 
ecutrix asked for a settlement of her ac- 
trix asked for a settlement of her ac- 
counts and a decision as to the validity 
of a provision giving the residue of the 
estate to an existing revocable trust. A 


codicil to the testator’s will read as fol- 
lows: 


“All the rest, residue and remain- 
der of my property, real, personal and 
mixed, I give, devise and bequeath to 
the Trustee or Trustees of the trust 
created by me by a certain Agreement 
dated March 4, 1938, made by me with 
The Chase National Bank of the City 
of New York as amended by three 
certain instruments dated August 21, 
1941, December 1, 1941 and October 
9, 1945, made by me and accepted 
by The Chase National Bank of the 
City of New York, and I hereby in- 
corporate in this my Last Will and 
Testament and make a part hereof all 
of the terms and conditions of the said 

_ Agreement dated March 4, 1938, as 
amended by the said three instruments 
dated August 21, 1941, December 1, 
1941 and October 9, 1945, Provided, 
However, that I do not intend to in- 
corporate in this my Last Will and 
Testament any future amendments 
which I may make to the said Agree- 
ment dated March 4, 1938.” 


The New York court held that the 


foregoing provision constituted a valid 
bequest to an existing trust. It speci- 





125 N.Y. Supp. 459 (1953). 


fically distinguished the Janowitz case,* 
because in the Snyder case there had 
been no amendment of the trust subse- 
quent to the execution of the will. In- 
deed, the wording of the bequest in the 
Snyder will was such as to exclude any 
subsequent amendments which might be 
made to the trust agreement. 


In effect, therefore, the decision in 
the Snyder case, like that in Jn Re Ed- 
ward’s Will Trusts,?® was the equivalent 
of saying that a valid bequest could be 
made to an existing trust which could 
not be amended subsequent to the execu- 
tion of the will. Thus, the Snyder case 
does not sustain the validity of a be- 
quest to a revocable trust and really does 
no more than state what has always been 
regarded as well established law.*° 


One of the most recent cases on the 
subject is Estate of Amor.*' The testator 
executed a will and later on the same day 
a form of trust which referred to the 
will. This document was witnessed by 
one person. Eleven years later, he 
amended the trust and had this amend- 
ment witnessed by two people. 


The New Hampshire Court held that 
the attempted incorporation of the trust 
into the will was void and that the 
trust itself could not stand as a testa- 
mentary disposition since it was not 
witnessed by three people as required by 
the statute. Significantly, the court did 
not cite In Re York’s Estate** which had 
upheld a bequest to an amendable trust. 
It has already been pointed out that the 
latter case is of dubious value as a pre- 
cedent because of its ex parte nature 


See supra note 19. 


29(1947) 2 All English Law Reports 521, modi- 
fied (1948) C.H. 440. 


30See Lauritzen, supra note 1. For a criticism of 
the Snyder case see Note (1953) 28 St. John’s Law 
Review 318, which states at p. 321 that the court 
“appears to have opened the door to chicanery and 
mistake beyond the width originally intended by 
the court of appeals.” 


31112 A. 2d 665 (N.H. 1955). 
3°65 A. 2d 283 (N.H. 1949). 





Puti 


~~ 











RESOURCES OVER $600 MILLION 
ST. LOUIS 1, MISSOURI 


NovEMBER 1956 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


our trust in... Mercantile Trust 
Sh 


SS ISS. Offering complete 
Ms bank and trust services 
for corporations 
and individuals. 







MERCANTILE 


RUST. 


and because of its failure to cite and 
discuss the very cases from New Hamp- 
shire which the court followed in the 
Amor case.** It would appear, there- 
fore that In Re York's Estate is of little 
value as a precedent in New Hampshire. 
It also seems that any attempt to in- 
corporate a revocable trust by reference 
in that state will probably result in liti- 
gation and the possible invalidity of the 
will. 

The latest case dealing with pour-over 
trusts is apparently Clark v. Citizens Na- 
tional Bank of Collingswood.** The wife 
as executrix sued for a construction of 
the will and contended that the will was 
invalid because it attempted to incor- 
porate a trust by reference. The will and 
the trust were executed on the same day 
and the court held that the attempt to 
pour-over the residuary estate to the re- 
vocable inter vivos trust was invalid. 
It concluded that the trust could not be 
incorporated by reference since it was 
not in existence at the date of the ex- 
istence of the will saying: 


“It is unnecessary to here conclude 
whether the doctrine of incorporation 
by reference has been adopted or re- 
jected in New Jersey, since in any 





See Lauritzen, supra note 1, page 599. 
34118 A. 2d 108; 38 N.J. Super. 69 (1955). 
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event one of the essential elements is 
lacking, i.e., the existence of a valid 
trust on the date of the execution of 
the will.” 


The court went on to reject the doctrine 
that the inter vivos trust could be re- 
sorted to as an act of independent sig- 
nificance. 


Another very recent case is Matter of 
Ivie.** There the will contained a “pour 
over” provision to a trust revocable by 
the testator and his wife, or the survivo: 
of them. Later the power to amend the 
trust was relinquished. Since a_ will 
speaks as of the date of death, this case, 
like the Snyder case, did not in fact in- 
volve a pour over problem, because as 
of the time of death the trust was irre- 
vocable. This would have been clearer, 
of course, if the will had been re-execu- 
ted subsequent to the relinquishment of 
the power to amend the trust; but the 
court reached the correct result in sus- 
taining the will although the language of 
the opinion is confusing. 


Synthesis and Conclusion 


It is apparent, therefore, that the most 
recent cases dealing with the contro- 
verted question of whether a pour-over 
provision is valid do little to change 
the confusing picture which existed in 
1950. The Clark and Amor cases speci- 
fically reject the pour-over device. The 
Snyder and Ivie cases do no more than 
sustain a gift to a revocable trust which 
is no longer revocable. The Strouse 
case turns upon the fact that the later 
amendments to the trust were executed 
in accordance with the statutory require- 
ments dealing with wills and, therefore, 
could be treated as duly executed codicils 
to the will. The Montgomery case turns 
upon the fact that the trust was never 
amended subsequent to the date of its 
execution, while the cases cited in sup- 
port of its position are of doubtful value 
as authorities. In the Continental Bank 
case the question of the validity of a 
gift to a revocable trust was never 
raised. 


It is apparent that it is still very 
dangerous to attempt ito pour-over 
property by will into an existing trust 
if that trust is one which can be amended 
or revoked. By reason of statute, such 
action can now be taken in Illinois, 
Indiana, North Carolina, and Ohio, and 
probably in Wisconsin. In all other 
states the pour-over device may result 
in the bequest being held invalid. 


Even in those states which have thus 
far ruled in favor of the pour-over 


OoN.LY.L.J., Aug. 22, 1956, Surr. Ct., Kings Co. 





device, the situation remains as it was 
in 1950 and the courts have gone no 
further than to allow pour-overs to trusts 
which have not been amended subse- 
quent to the date of the execution of the 
will®® except in the Strouse case where 
the subsequent amendments were exe- 
cuted with all the formalities required 
by the statute of wills. 


Regardless of any belief as to whai 
may be the probable trend of future 
decisions,** any lawyer who is contem- 
plating the use of the pour-over doc- 
trine in an instrument which he is to 
prepare should bear in mind that “in 
working out an estate plan *** it is the 
duty of the lawyer to avoid uncertain- 
ties and to keep away from even the 
vicinity of thin ice.”** Consequently, the 
lawyer who approaches the pour-over 
device as a draftsman of instruments 
should view the problem quite differ- 
ently from what he would as an advo- 
cate employed to defend a will already 
drawn which makes use of that device. 
He should not attempt to guess how a 
court might decide the case nor should 
he permit himself to be swayed by what 
he thinks the law ought to be. 


Instead, he should avoid the pour- 
over device as a breeder of litigation 
and should set forth the terms of the 
trust in the will itself. By so doing, he 
can join that splendid fellowship im- 
mortalized by Professor Leach in the 
following terms: 


“The counsellor who leaves behind 
him a will book which succeeds in 
placing property where his client 
wished it without those uncertainties 
as to validity and ambiguities as to 
meaning which breed litigation, can 
sleep the eternal sleep in the com- 
forting knowledge that he has upheld 
the finest traditions of his craft.’’®9 


%See Lauritzen, supra note 1, page 612; See also 
Wilkerson supra note 11 at page 706. 


37Wilkerson, loc. cit. supra note 11, p. 706. 


Tweed and parsons, Lifetime and Testamen- 
tary Estate Planning (1951 ed.) page 2. 


39Leach, Perpetuities in a Nutshell (1938) 51 
Harvard Law Review 638 at 671. 
A mm -& 
To PROPOSE PoUR-OVER LEGISLATION 


The Committee on Trusts and Estates 
of the Nebraska Bankers Association is 
working on legislation to be submitted 
to the 1957 session, with emphasis on an 
amendment to cover testamentary distri- 
bution to inter vivos trusts. 


Ay BA 


@ Uniform practice and procedure in 
Massachusetts probate courts henceforth 
will be required by the administrative 
committee, under the terms of recently 
enacted Chapter 664. Formerly the com- 
mittee merely recommended uniformity. 
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TRUST PERSONNEL 


Fort Smith 
CITY 
NATIONAL BANK 


Hollywood 
BANK OF AMERICA 
N.T. & S.A. 


Los Angeles 
BANK OF AMERICA 
N.T. & S.A. 


Los Angeles 
CALIFORNIA 
BANK 

San Francisco 
First WESTERN 


BANK & TRUST Co. 


Wilmington 
EQUITABLE SECUR- 
ITY TRUST Co. 


ARKANSAS 


John V. Burrough resigned as vice 
president and trust officer to become 
executive vice president of Commer- 
cial Bank of Alma. 


CALIFORNIA 


Herbert C. Duenckel, trust officer, ad- 
vanced to vice president. He is a for- 
mer president of the Hollywood Bar 
Association. 


William V. Park promoted to trust 
officer at the main office trust admin- 
istration department. 


Samuel S. Rolph retired as vice _presi- 
dent in charge of pensions, trust de- 
partment. 


Mrs. Ruth Douglas advanced to asst. 
trust officer. 


DELAWARE 


Misses Vera M. Howett and Catherine 
E. McRae were promoted from asst. 
trust officers to trust officers. Both 
are graduates of Goldey Beacom 


School of Business. Miss Howett assigned to the estate set- 
tlement division, and Miss McRae to estate settlement and 


trust administration. 


Miami 
FLORIDA NATIONAL 


BANK & TRuST Co. 


Miami 
SECURITY 
TRUST Co. 


Winter Park 
FIRST 
NATIONAL BANK 


Chicago 
AMERICAN NATL. 


BANK & Trust Co. 


Kansas City 
ExCHANGE 
STATE BANK 


FLORIDA 


Joseph E. Fitzpatrick made vice presi- 
dent and trust officer, succeeding John 
Lanigan who retired. 


Paul D. Barnes advanced to vice presi- 
dent and trust officer, upon the resig- 
nation of J. Fred Fisher, who joined 
the PRINCETON (N. J.) BANK & TRUST 
Co. 


George C. Burgeson named trust ad- 
ministrator; Doris Midmer, asst. trust 
officer. 


ILLINOIS 


Robert C. Hansen named assistant 
secretary in charge of operations for 
the trust department. 


KANSAS 


Mel W. Perry, Jr. became executive 
vice president; Mrs. F. R. Slagill re- 
tired as vice president and trust offi- 
cer after 50 years of service. Perry 


recently resigned as vice president of UNION NATIONAL BANK, 


Wichita. 





VERA M. HowETT 
Wilmington 
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CATHERINE E. MCRAE JOSEPH E. FITZPATRICK 


Wilmington Miami 


CHANGES 





HORACE SCHERMERHORN JOHN WALLACE 


ALBERT W. WINTER 


Boston Boston St. Louis 
MAINE 
Bangor Lendall B. Knight named trust offi- 
MERRILL cer; Goodwin W. Wiseman and John 
TrRusT Co. C. McGinn elected asst. trust officers. 


Knight, a member of the Maine Bar, 
formerly was with CONNECTICUT BANK & TRUST Co. in Hart- 
ford. Wiseman was with F. L. Putnam Co., brokers, and 
McGinn, a graduate of Georgetown U. Law School, 
formerly was with NATIONAL METROPOLITAN BANK, Washing- 
ton, D. C. 


MASSACHUSETTS 
Boston Horace Schermerhorn, senior vice 
NATIONAL president and senior trust officer, 


SHAWMUT BANK elected president. With Shawmut for 
more than 30 years, he has been a 
trustee of the Metropolitan Transit Authority on appointment 
by Governor Herter, who also appointed him to the Finance 
Advisory Board for the Commonwealth where he continues 
to serve. In 1932 he became head of the Investment Depart- 
ment of the Bank and rose steadily to attain his recently 
relinquished title, in 1952. He also serves as chairman of the 
bank’s Trust Committee and Trust Investment Committee. 
Schermerhorn was elected vice president of the Shawmut 
Association in 1934 and in recent years has supervised the 
operations of 13 banks owned by this association. From 
1950 to 1953 he was a member of the Executive Committee, 
Corporate Fiduciaries Association of Boston. Schermer- 
horn holds an honorary degree of Master of Arts awarded 
him in 1945 by Amherst College after 14 years of service in 


an advisory capacity on investments to the Board of Trustees 
of the college. 


John Wallace has been elevated to vice president and 
senior trust officer to succeed Mr. Schermerhorn. Wallace, who 
came to Shawmut in 1936 as a member of the investment re- 
search department, is a graduate of Dartmouth (1935), the 
Amos Tuck School of Business Administration in 1936, and 
the Graduate School of Banking in 1950. He also studied 
trust law at Boston U. Law School. During World War II 
he served in the European Theatre with the rank of Captain. 


MICHIGAN 


Detroit Everett W. Barber appointed execu- 
City BANK tive vice president, and Lewis Brooke 
appointed general vice president and 
continues as senior trust officer. 
MISSOURI 
Carrollton J. W. Sproul promoted to assistant 
CARROLL COUNTY cashier and trust officer. 
Trust Co. 
St. Louis Albert W. Winter named trust officer. 
MERCANTILE Winter began his banking career in 
TRusT Co. 


1938 in the investment department of 
Mississippi Valley Trust Co., a prede- 
cessor of Mercantile Trust. A graduate of Washington U., 
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he is presently vice president of the St. Louis Society of 
Financial Analysts, and recently resigned as asst. vice presi- 
dent of American-Associated Insurance Companies. 


St. Louis Arthur L. Locatell elected chairman, 
TOWER GROVE and Robert D. Kerr named president, 
BANK & Trust Co. with Locatell continuing as chief ex- 

ecutive officer. 


MONTANA 


James W. Heath appointed trust offi- 
cer. For the past two and a half years 
he has been a member of a petroleum 
consulting firm. 


Billings 
SECURITY TRUST 
& SAVINGS BANK 


NEW JERSEY 


Edward T. Purcell elected vice presi- 
dent and continues as trust officer, a 
post he has held since 1952. As vice 
president he succeeds George Letter- 
house, who has retired because of illness. Purcell is a vice 
president of the Hudson County Bankers Association. 


Jersey City 
COMMERCIAL 
TRUST Co. 


Newark Irving Riker named chairman of the 
FIDELITY UNION executive committee. Senior partner of 
TRUST Co. Riker, Emery & Danzig, Riker was 


served as Fidelity’s general counsel 
since 1948 and a member of the board since 1949. He will con- 
tinue as a member of the law firm. He has been a director 
of Mutual Benefit Life Insurance Co. and Franklin Savings 
Institution, of which he is president since 1944. During 1943- 
44 he served as president of the Essex County Bar Asso- 
ciation. 


Princeton J. Fred Fisher appointed vice presi- 
PRINCETON BANK dent, succeeding Oliver Spaulding 
& Trust Co. (vice president and secretary) who 

retires December first. Fisher has had 
over 30 years of trust department experience, and recently 
resigned as vice president of SEcuRITY TRUST Co. of Miami. 

Spaulding joined the staff of Princeton Bank in 1937 and late- 

ly has been in charge of the investment department of the 

trust division. 


NEW YORK 
Buffalo E. Perry Spink has been chosen act- 
LIBERTY BANK ing head of the bank during the leave 
OF BUFFALO of absence of president Edward F. 


McGinley. The latter has a five year 
contract which expires at the end of this year, and said he 
would resign if the proposed merger of the Liberty with the 
MANUFACTURERS & TRADERS TRUST CO. were not approved. 
(Disapproval reported p. 975 Oct. ’56 T&E.) 

Franklin Square 
FRANKLIN 
NATIONAL BANK 


Mrs. Irma Robins named public rela- 
tions officer, having served as as- 
sistant director of public relations 
since 1952. She has been for 1956 di- 
rector of publicity for the National Association of Bank 
Women. 


New York Frank A. Mutchler, Jr., promoted to 
NEw YORK trust officer. 
TRUST Co. 







































C. C. MCGEHEE 
Richmond 


J. FRED FISHER 
Princeton 


IRVING RIKER 
Newark 
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This view shows a portion of the enlarged quarters for the 
Trust department at Bank of America’s head office in San 
Francisco. The department now occupies the entire second floor 
of the building at 300 Montgomery street in the heart of the 
San Francisco financial district. Ranging along the wall at the 
far left and center is the department’s executive section. 





New York Frank C. Grady appointed asst. vice 
UNITED STATES president; Frederic D. Carter, Jr., 
TRUST Co. Donald F. Maher and _ Cornelius 


Sweeney, assistant secretaries. Grady 
and Carter are in the investment department; Maher and 
Sweeney in trust administration. 

Utica 
ONEIDA NATIONAL 
BANK & TRusT Co. 


John H. Livingston promoted to vice 
president and trust officer, 


NORTH CAROLINA 


Charlotte Joe L. Bookout elected asst. trust of- 
COMMERCIAL ficer. 
NATIONAL BANK 


OHIO 
Alliance D. M. Rennels advanced to vice presi- 
Mount UNION dent and trust officer. 
BANK 
Cincinnati J. David Lynch and Kenneth R. Cobb 
CENTRAL named asst. trust officers in the trust 
TRUST Co. development and trust administration 


divisions, respectively. Ralph J. Wald- 
vogel, Jr., named assistant secretary in the trust develop- 
ment division. 


PENNSYLVANIA 
Lancaster Charles L. Van Dusen joined the 
FARMERS BANK bank as asst. trust officer, having for- 
& Trust Co. merly held that title with the Wi- 
LIAMSPORT (Pa.) NATIONAL BANK. 
Philadelphia J. Phillip Dunn, Jr., elected an estate 


FIRST PENNSYL- planning officer. He was previously 
VANIA BANKING with Phoenix Mutual Life Insurance 
& TRUST Co. Co. 

Pittsburgh 
FIDELITY 
TRuST Co. 


Norman H. Rea elected an asst. vice 
president. Serving as an investment 
officer, and formerly a trust officer in 
the administrative division, Rea is a 
graduate of State U. of Iowa and of Iowa Law School. 


RHODE ISLAND 





Providence 
INDUSTRIAL 
NATIONAL BANK 


Frederick B. Mumford appointed asst. 
vice president. With Industrial since 
1928, Mumford was named asst. trust 
officer in 1943, and was formerly man- 
ager of the Pawtucket office. 


SOUTH CAROLINA 


Spartanburg 
PIEDMONT 
NATIONAL BANK 


E. Clifton Lancaster named vice presi- 
dent in addition to his present title 
of cashier and trust officer. 





TRUSTS AND ESTATES. 














© 
0 
6 
Y 
°. 
Y 
9 
Y 
9 





— ss wa ww 


Av 


ce 
st 


si- 


ES. 














Socony Mobil building in New York. Painted by William C. Palmer, it depicts the interdependence of important American industries 

represented by offices in the building such as tobacco, oil, steel, paper, chemicals, electrical equipment and merchandising. Since bank- 

ing is the motivating force beneath the surface, it is represented by the continuous horizontal and vertical lines that give order and 
security to the design. Oil color in yellows and greens plus black and white is most effective under fluorescent light. 





TEXAS 
Austin George K. Meriwether, III, advanced Danville 
AUSTIN to trust officer from asst. vice presi- SECURITY BANK 
NATIONAL BANK dent. Meriwether is a graduate of the & Trust Co. 
U. of Texas. 
San Antonio Temple Burke elected asst. cashier Richmond 


GROOS 
NATIONAL BANK 


and is also asst. trust officer. 


VIRGINIA 


J. H. Fowlkes, Jr., resigned as asst. 
trust officer and became asst. vice 
president of First NATIONAL BANK, 
Pompano Beach, Fla. 


C. Coleman McGehee elected trust of- 


First & MERCHANTS ficer. He holds a BS degree in com- 
NATIONAL BANK 


merce from U. of Virginia. 

















Address correspondence to Trusts 
and Estates, 50 E. 42nd St., New 
York 17, attention Employment Ex- 
change, with code number. 


Growing Trust Department in Ohio 
seeks trust officer, preferably an attor- 
ney, in middle or late thirties. Salary 
open. 611-2 


Trust Department in Florida seeks of- 
ficer with investment background. See 
ad H-611-3 


Officer (female) of investment com- 
pany desires position where long ex- 
perience as securities analyst and port- 
folio manager will be valuable. 611-4 


Trust man, 30, with six years in ad- 
ministration, operations, taxes, invest- 
ments, and customer contacts, desires 
connection with progressive bank offer- 
ing advancement prospects. 610-3 


Pension, profit sharing and estate con- 
sultant, with broad experience and con- 
tact with tax and financial problems of 
top executives of industrial companies, 
is available for trust department or on 
consulting basis. Will travel or relocate. 
610-4 


Trust department in San Antonio seeks 
assistant trust officer. See ad H65-3 





TRUST OPPORTUNITY 


Expanding Trust Department in South 
Florida seeking qualified officer, with 
knowledge of investments. Pension plan, 
group insurance, hospitalization. Full in- 
formation, including salary expectations 
and photograph, in first letter. Replies in 
confidence. 


Box H-611-3, Trusts and Estates 
50 East 42nd St., New York 17 
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Mergers & New Trust 
Departments 


Paragould, Ark. — First NATIONAL 
BANK has been granted trust powers un- 
der the Federal Reserve Act. 


Dover & Newark, Del. — Acquisition 
of the NEWARK TRUST Co. by the FArR- 
MERS BANK OF THE STATE OF DELAWARE, 
Dover, became effective October first with 
the Newark bank becoming a branch of 
Farmers, which holds the oldest bank 
charter in the state (1807). Edward F. 
Matthews, formerly secretary-treasurer 
and trust officer of Newark Trust, be- 
came a vice president of Farmers in 
charge of the Newark and Brookside 
branches. 


Salem, Ind. — FARMERS CITIZENS 
STATE BANK recently established a trust 
department with James D. Allen, of the 
law firm of Allen and Thompson and a 
director of the bank, elected trust officer. 
Although the bank has always had trust 
powers, the department had not been 
set up until the August meeting. 


Andover & Haverhill, Mass. — AN- 
DOVER NATIONAL BANK and the MERRI- 
MACK NATIONAL BANK of Haverhill con- 
solidated under the charter of Andover 
National and under the title ANDOVER 
AND MERRIMACK NATIONAL BANK. The 
main office will be at 163 Merrimack 
Street, Haverhill, and the Andover bank 
will become a branch, with Wallace M. 
Haselton as executive president and trust 
officer and Marion E. Farnsworth as asst. 
trust officer. 


Concord, N. H. — Stockholders of Na- 
TIONAL STATE CAPITAL BANK and of 
First NATIONAL BANK voted to ratify 
merger November 13 under the new name 
of ConcorD NATIONAL BANK. 


Clovis, N. M. — CITIZENS BANK of 
Clovis appointed Cash T. Skarda to act 
as trust officer of the newly opened trust 
department. He is also cashier. 


Poughkeepsie, N. Y. — MERCHANTS 
NATIONAL BANK & TrusT Co. merged 
with POUGHKEEPSIE TRUST Co. under the 
title DuUTCHESS BANK & TrRusT Co. 


Annville, Lebanon & Palmyra, Pa. — 
ANNVILLE ‘NATIONAL BANK, LEBANON 
NATIONAL BANK, and PALMYRA BANK & 
TrRusT Co. consolidated under the name 
of LEBANON VALLEY NATIONAL BANK. 


A A A 
IN MEMORIAM 


VINCENT A. COSTELLO, assistant treas- 
urer and trust officer of First BANK & 
TRUST Co., Perth Amboy, N. J. 


Persis D. Houston, SrR., retired hon- 
orary chairman of the board of First 
AMERICAN NATIONAL BANK, Nashville, 
Tenn., and former president of American 
Bankers Assn. 


FORREST JEFFRIES, vice president and 
trust officer in charge of the trust de- 
partment of NATIONAL BANK OF TOLEDO. 


EDWARD C. ROsE, trust officer of MER- 
CANTILE TrRusT Co., St. Louis, Missouri. 


JAMES M. SAWTELLE, vice president 
and trust officer of SOUTHERN ARIZONA 
BANK & Trust Co., Tucson. 


GEORGE SMITH, assistant vice presi- 
dent in charge of the corporate trust de- 
partment of First PENNSYLVANIA BANK- 
ING & Trust Co., Philadelphia. 


WILLIAM A. STARK, retired vice presi- 
dent and trust officer of FirrH UNION 
TRUST Co., Cincinnati. 





OPPORTUNITY 
FOR TRUST OFFICER 


Trust Institution in San Antonio, Texas, 
seeking qualified Assistant Trust Officer 
below age of 45. Position offers substan- 
tial opportunity for advancement. Full 
background information required. Salary 
open. Contact: 


Box H-65-3, Trusts and Estates 
50 East 42nd St., New York 17 
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Fiduciary Associations Elect 
Trust Division, Florida Bankers Associa- 
tion: 


Chairman: Harold F. Pelham, vice presi- 
dent and trust officer, First National 
Bank, Fort Lauderdale 


V.-Chm.: Henry Toland, vice president 
and trust officer, Exchange National 
Bank, Tampa 


Secretary: Thomas E. Camp, III, trust 
officer, Barnett National Bank, Jack- 
sonville 


Corporate Fiduciaries Association of 
Boston: 

President: Knight Ames, vice presi- 
dent, Boston Safe Deposit & Trust Co. 


Vice Pres.: Edward H. Osgood, vice 
president and trust officer, Fiduciary 
Trust Co. 


Treasurer: James A. Stevenson, trust 
officer, Second Bank-State Street Trust 
Co. 


Secretary: Alfred D. Foster trust offi- 
cer, Merchants National Bank of Boston 


Committee on Trust Functions, Michigan 
Bankers Association: 


Chairman: Alexander LaPointe, vice 
president and trust officer, Manufac- 
turers National Bank, Detroit 


Corporate Fiduciary Association of Min- 
nesota: 


President: Harold C. Soderman, secre- 
tary-treasurer, First Trust Co., St. Paul 


COIN COLLECTIONS 
PURCHASED 


@ Old and New U. S. Gold, 
Silver, Bronze 
. . « In Quantity or Desirable 
Singles . .. 


~ ALSO ~ 


®@ Colonial Coins before 
1793 


@ Paper Money including 
Large U. S. Notes; Colonial; 
Confederate and Private Bank- 
notes 





Purchased at Highest 
Cash Prices 


Strictest Confidence Prevailing 


References: Dun & Bradstreet 
The Louisville Trust Co. 


J A M E § y INCORPORATED 


300 West Main Street 
LOUISVILLE 2, KENTUCKY 
Clay 4851-2-3 


Vice Presidents: William M. Reynolds, 
vice president First & American Na- 
tional Bank, Duluth; Myron H. Powell, 
assistant vice president, First National 
Bank of Minneapolis; Jean R. Johnson, 
vice president, American National Bank, 
St. Paul 


Secy.-Treas.: Glen C. Sawyer, trust 
officer, Marquette National Bank, Minne- 
apolis 


Chm. Exec. Com.: Alexander J. 
Kraemer, assistant vice president, North- 
western National Bank, Minneapolis 


Committee on Trusts and Estates, 
Nebraska Bankers Association: 


Chairman: Donald J. Mathes, trust of- 
ficer, Continental National Bank, Lincoln 


V.-Chm.: John Cockle, trust officer, 
Omaha National Bank 


Secretary: Robert D. McNutt, trust 
officer, The First Trust Company of Lin- 
coln 


Trust Committee, Nevada Bankers Asso- 
ciation: 


Chairman: Andrew F. Johnston, trust 
officer, Nevada Bank of Commerce, 
Reno 


Trust Committee, New Hampshire Bank- 
ers Association: 


Chairman: Robert S. Fellows, cashier 
and trust officer, First National Bank, 
Peterborough 


Trust Section, North Carolina Bankers 
Association: 


Chairman: B. B. Townsend, trust of- 
ficer, Peoples Bank & Trust Co., Rocky 
Mount 


First V.Chm.: Robert F. Clodfelter, 
trust officer, Wachovia Bank & Trust Co., 
Winston-Salem 


Second V.Chm.: LeGrand Bennett, 
trust officer, Bank of Wadesboro 


Secy.-Treas.: R. N. Rosebro, trust of- 
ficer, Citizens National Bank of Gas- 
tonia 


Trust Division, West Virginia Bankers 
Association: 


President: Payne Brown, vice presi- 





dent and trust officer, National Bank of 
Commerce of Charleston 


First V.P.: Newton M. Gibson, trust 
officer, Old National Bank, Martinsburg 


Second V.P.: A. K. Parker, Jr., trust 
officer, Flat Top National Bank, Blue- 
field 


Sec.-Treas.: R. C. Hazlett, Wheeling 
Dollar Savings & Trust Co., Wheeling 


Corporate Fiduciaries 


Wisconsin: 


President: John H. Shiels, president, 
Madison Bank & Trust Co. 


Vice Pres.: Robert B. Brown, presi- 


dent, East Wisconsin Trustee Co., Mani- 
towoc 


Association of 


Secy.-Treas.: J. F. Ryan, vice presi- 
dent and trust officer, National Manu- 
facturers Bank, Neenah 
Trust Committee, 

Association: 
Chairman: Robert A. Gehrke, trust offi- 

cer, First National Bank of Ripon 


Wisconsin Bankers 





1957 Calendar of Meetings 


Feb, 4-6 — Mid-Winter Trust Confer- 
ence, A.B.A., New York City 

May 4-10 — Georgia Bankers Cruise to 
Bermuda 

May 5-7 — Connecticut Bankers Short 
Trust Course, Storrs 

May 20-22 — Mississippi Bankers Asso- 
ciation Trust Division, Buena Vista 

May 22 — Trust Conference, Connecticut 
Bankers Association, Waverly Inn 

May 25-June 1 — Maryland Bankers 
Cruise to Havana 

May 27-31 — American Institute of 
Banking, Richmond, Va. 

June 30-July 3 — Million Dollar Round 
Table, White Sulphur Springs 

July 12-16 — American Bar Association, 
New York City 

Sept. 22-25 — American Bankers Asso- 
ciation, Atlantic City, N. J. 














OUR TRUST DEPARTMENT 


a complete personal 
and corporate trust service 


FIDELITY - BALTIMORE NATIONAL BANK 


& TRUST COMPANY 


Member Federal Deposit Insurance Corporation 


offers you 


in Maryland 








TRUSTS AND EsTATES 
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TRUST FEATURES IN ANNUAL 
BANK REPORTS 


HE NECESSARY REVEIW OF THE TRUST 

department’s work for summation 
in the bank’s annual report can be more 
than just another chore. It is an op- 
portunity to stimulate interest in trust 
services and to gain the cooperation of 
a steadily enlarging circle of friends. 
These will include not only the direc- 
tors and the officers of other depart- 
ments, but also the alert members of 
the entire bank staff, the stockholders, 
and a considerable number of customers 
including many who have not yet dis- 
covered what the trust department can 
do for them. In fact, through security 
analysts and financial editors, informa- 
tion in the report may carry its influ- 
ence to an even wider circle. 


For those who read sketchily, it is 
important to have the trust department 
represented in the Highlights of the 
Year, if there be such a page. This may 
be done by including the total amount 
of assets under administration for the 
current and previous year-ends. An out- 
standingly successful finance forum 
could be mentioned, or an unusual piece 
of trust business, such as a charitable 
trust of wide interest. If there are new 
or enlarged quarters, these might draw 
attention. Pictures and charts through- 
out the report also are particularly im- 
portant for the rapid reader. 


Asset growth is handled in a variety 
of ways by a general statement, a per- 
centage increase figure, or dollar 
amounts. Often the direction or field of 
growth is indicated. “The continued 


rv nstateeesrrrstsssseneemney th sabinedoenby bidemmnenryPTEiiiemeynT AAAALASRIYET Ht Sateemeen in 1PSanhememeeytt! i sdammenert?! Hammer ehememmererns MM 


TOTAL VALUE OF ASSETS 
AS OF NOVEMBER 30 





Common Trust Fund Growth at United 
States National Bank of Denver. 


NovEMBER 1956 


growth of business has been gratifying, 
particularly the increasing number and 
volume of estates and investment service 
accounts. . .”) This can be sharpened 
by inclusion of a year-end total figure, 
perhaps compared with the year before, 
a decade of experience, or stated to be 
the highest in the department’s history. 
In some cases the assets are stated in 
the form of total amounts administered 
in each type of account. 


Since trust business deals with a con- 
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tinuous flow of customers, new business 
results are particularly important. These 
again may be reported in either per- 
centage increase figures or dollar 
amounts, and are sometimes contrasted 
with the total of terminating accounts 
to give a picture of the net advance 
(“Obtained more business than in any 
previous year”. . . “New trust business 
has increased 163% in five years” .. . 
“trusts reached a new high of $404,813,- 
000, a net increase of $24,391,000” . . . 
“315 new trusts and estates—106 termi- 
nations”). The number of accounts, es- 
pecially if given with a comparison from 
the previous year, affords a different but 
equally interesting evidence of expand- 
ing activity. 





Gross Vruwst Ear nina: 








Gross earnings of the trust depart- 
ment are reported as “satisfactory,” “in- 
creased,” “excellent” and “record” or 
“all time high” as well as in dollar fig- 
ures or percentage increase. Occasion- 
ally net earnings are given also, or are 
stated to be higher or lower than the 
previous year. In recent years this has 
often accompanied a comment on the 
rising costs of operation, and perhaps. 
the limitations of a statutory fee sched- 
ule. The reasons for gains in either 
assets or earnings, or the areas of activity 
in which the gains occur, are often. 
noted, as in these examples—‘‘New ac- 
counts together with some $16,600,000: 
of trust funds added by consolidations” 

“an increasing number of trusts 
which provide for retirement benefits 
have been created” .. . “A large number 
of institutional endowment funds as well 
as private individuals have established 
agency and trust accounts primarily to 
obtain the benefit investment 
advice” “impressive gains in ap- 
pointments to act for corporations” . 
“economies from 
counting facilities.’ 


of our 


new 
2% 


tabulating-ac- 


Trust department standing can be 
suggested in other ways. The number of 
personnel’ may signify a comparative 
position in the community or represent 
a development from the department’s 
own past, for instance: “50 people hand- 
ling assets of more than $150 million” 

. . “More than 25,000 corporations, 


individuals and non-profit organizations 


*Further examples of assets and earnings report- 
ing may be found in the following 1956 references 
to TRUSTS AND ESTATES: Feb. pp. 161-164; Apr. 
pp. 375-380; May pp. 481-485; and June pp. 581- 
587. Examples of Canadian trust company report- 
ing appear in the June issue at pp. 514 and 550. 
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Ist in Delaware 


Equitable Security Trust Company 
is known as Delaware’s first trust 
company—first in history and first 
in modern, specialized trust depart- 
ment facilities. Estate settlement 
and trust administration have been 
our daily business for more than 70 
years .. . your assurance that you 
and your customers receive efficient, 
economical, complete service. 


Main Office: 901 Market Street 
Wilmington, Delaware 
Wilmington ¢ Dover e Newark e Odessa 
Delaware’s first commercial bank 1795 
Delaware's first trust company 1885 


Member Federal Deposit Insurance Corporation 
Member Federal Reserve System 


EQUITABLE 
SECURITY 
TRUST 
COMPANY 











THE HAMMER PLAN 
FOR 
HIGH YIELD LIQUIDATION 
OF ART PROPERTIES 


The Hammer Plan eliminates all 
risks, expenses, and the uncertain- 
ties of revenues. We were the 
liquidating agents for many great 
art and antique collections, includ- 
ing those of William Randolph 
Hearst, Clarence H. Mackay, 
Warner S. McCall, and Irving H. 
Vogel. 


Write for our free brochure on 
the Hammer Plan. 


HAMMER GALLERIES 
51 East 57th Street 
New York 22, N. Y. 





staffed by 2,000 men and women”... 
“The entire fourth floor and a portion 
of the fifth have been redecorated and 
are designed to provide efficient and at- 
tractive quarters for this important 
banking function” . . . “The trust de- 
partment now occupies all of the fifth 
and sixth floors and most of the seventh 
floor and five-sixths of our vault space. 
There are 209 employees directly as- 
signed to the department. In every year 
since 1915 the trust department has op- 
erated at a profit.” 


Recording that the trust department 
was the first in its area to take some 
forward step reflects credit upon the 
institution. For example, one bank re- 
ports that it “was the pioneer in the 
State in the common trust fund field.” 
Others might be the first to hold a fi- 
nance forum, or to do trust advertising 
on the air, or to obtain a better method 
of reporting to beneficiaries. A long 
established tradition, also, helps to con- 
vey an impression of dependability, as 
when a trust department states it has 
served three (or four or more) genera- 
tions in some families or has assisted 
the city’s “oldest and most distinguished 
institutions.” Trusteeship of a charitable 
foundation lends stature to the depart- 
ment—“The Permanent Charity Fund, 
which was established in 1915, now has 
a market value of over $21,000,000 and 
remains in third place in size, according 
to a survey of a group of 73 community 
trusts. . .” 


The officer preparing the trust de- 
partment’s report can sometimes make 
observations of interest and significance 
to the reader regardless of whether they 
are new or old hat to him. One officer, 
for instance, pointed out that “the mar- 
ket value of our trust assets totaling in 
excess of $312,000,000 as against a book 
value of $189,505,000” represents “a 
clear indication of the expertness with 
which our investment department has 
handled our trust and agency funds.” 
Another officer reported that the com- 
mon trust fund “more than doubled 
through additional participations.” In 
a rather different vein, one report com- 
mented, “The continued growth of our 
trust department has been a significant 
factor in attracting and maintaining the 
loyalty of customers of the banking de- 
partments.” 


The subjects of Personnel and Pub- 
lic Relations often have their own sec- 
tions in annual reports, yet the trust 
officer will want to make sure that cer- 
tain activities are covered, either there 
or in his own section. Similarly, if the 





bank publishes a separate report for 
employes, or an article about it in the 
employee magazine, the trust department 
will want to be represented in a manner 
to show it is on its toes and doing a 
good job for the bank as a whole. Ad- 
vances and changes in trust department 
personnel, and honors or educational 
achievements of its members, may well 
fall within the province of the Person- 
nel section. Finance forums may come 
in either the trust or the public relations 
section. 


One report included under Highlights 
the fact that “Officers of the trust de- 
partment were hosts to an annual one- 
day educational program attended by 
the senior law classes of the University 

designed to familiarize young 
lawyers with the procedures, methods 
and safeguards in the administration of 
trust estates by the trust department.” 
The advertising program of a trust de- 
partment offers a better medium for 
much that it wants to say about attor- 
neys and life underwriters, but outstand- 
ing meetings or citation of these groups 
for their referral business, or a simple 
statement of policy on cooperation with 
attorneys are appropriate for the annual 
report. 


The scope of annual reporting is 
limited only by the time, ingenuity and 
money available to those responsible for 
preparation. A review of more than 400 
reports from last year, however, indi- 
cates that the subjects mentioned above 
are those most frequently noted. If the 
report is factual, the amount of progress 
recorded will vary. But the strong points 
and the areas of growth can be con- 
veyed, as well as the feeling that these 
men and women are both human and 
competent. The year’s efforts and 
achievements are put on record, and the 
spirit of the department speaks even 
from the printed page. 


A A A 


Queensland Public Curator 
Reports 


There were 11,522 estates and other 
matters on hand, with a total value of 
£12,055,367 at the fiscal year-end, June 
30, 1956, according to the annual report 
of Alan Ford, public Curator of Queens- 
land, Australia. Of this amount 5,857 in 
number and £9,565,058 in value repre- 
sented estates and trusts. Intestate cases 
numbered 1,832 and were valued at 
£1,910,632, while there were 2,846 estates 
administered under will valued at a total 
of £6,164,035. Wills were prepared for 
7,892 new clients and a total of 108,450 
wills were on file at the close of the year. 
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ON THE PUBLICITY FRONT 


Advertising 


“Light in a Dark Corner” is the sub- 
ject of a recent magazine advertisement 
of City Bank Farmers Trust Co., trust 
affiliate of First National City Bank of 
New York, the meaning of which be- 
comes clear in the first sentence—“There 


Fare some things you just don’t like to 


talk about . . . like death and taxes.” 
The light in this case is offered by 
vice president John Fitzgerald and his 
associates, “. . . highly trained special- 
ists, skilled and experienced in the pru- 
dent management of family property, 
(whose) working hours are dedicated 
to the intricate business of preserving 
and enhancing our clients’ personal as- 
sets.” The ad features a picture of Mr. 
Fitzgerald at his desk lighting his visit- 
or’s cigarette. 


“A son is welcomed into the business” 
in an ad of First National Bank of Chi- 
cago which points out that while this 





A Son is Welcomed into the Business 


TRUST DEPARTMENT 
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Ii in « great occasion when a mew genere 


sewcomer dors not always real 
much planning it takes to make # family often 
enterprise successful. The bad effects of and 
sudden death must be guarded against for 
the protection of the entire family 
expansion and product changes require to yo 
intelligent comsideration and judgment your inquiry 











is a great occasion, the newcomer does 
not always realize how much planning 
it takes to make a family enterprise 
successful. After noting that the bad 
effects of sudden death must be guarded 
against, the ad comments that the trust 
“officers are very often an integral part 
of the planning and operational team 
that provides successful continuity to a 
family enterprise.” 


“No man acquires property without 
acquiring with it a little arithmetic 
also,” quotes Boston Safe Deposit & 
Trust Co. from Ralph Waldo Emerson. 
The ad features the estate planning de- 
partment, showing that the owner is apt 
to add his various kinds of property to 
arrive at his total estate, but that the 
estate planning department helps him 
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keep to a minimum the amounts that 
have to be subtracted from the estate 
before the family gets it. 


“You wouldn’t give me a valuable 
necklace without a safety-catch, would 
you, Dear?” observes the wife in a 
First National Bank, Akron ad. “John 
brought up the subject of a will and 
trust agreement as cautiously as a man 
breaking bad news. I had to smile a 
little. Apparently he had forgotten that 
from the time I was a teen-ager until 
a few years ago, the Bank as trustee had 
managed my share of father’s estate. | 
said, ‘Darling, if you didn’t put your 
estate in trust with First National Bank 
of Akron, I’d feel like you’d given me a 
$100,000 necklace without a 
catch.’ ” 


safety- 


“Somebody watching . . .?” asks First 
National Bank & Trust Co., Macon, in 
an ad that pictures a very small boy 
and a life preserver standing in the 
surf of an ocean beach. “As with a small 
child, so with a small or medium-sized 
estate: watchful care is vital.” 


“Thinking of making a will? The first 
step is Estate Planning!” This advice 
is offered in an ad of Union Trust Co. 
of Maryland, Baltimore, which pictures 
the legs and feet of a baby taking its 
first step. 


“No two alike,” states the ad of 
Fiduciary Trust Co. of New York, pic- 
turing a beautiful necklace. “A truly 
great piece of jewelry is never duplica- 
ted. Each one is an individual work of 
art, the product of careful, meticulous 
workmanship by skilled and_ highly 
trained craftsmen. Likewise in this Trust 
Company no two investment funds are 
exactly alike. ... For over a quarter of 
a century we have built an organiza- 
tion designed to do this one job and 
do it well.” 
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Illustration in ad of Fiduciary Trust 
Company of New York 








SAFEGUARDING 
YOUR FAMILY 


People who are prudent give thought to 
the problems of financial security for their 
dependents — property must ultimately 
pass to succeeding beneficiaries. 

Consider the best and most economical 
methods of transferring your property, as 
well as the tax consequences involved. 


Why not spend a few moments discussing 
your estate plans with one of our trust 
officers. 
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“Safeguarding Your Family” is the 
topic of an ad from First National Bank 
of Nevada, Reno, which pictures a fero- 
cious-looking bulldog on a chain. The 
text points out that “people who are 
prudent” give thought to the financial 
security of their dependents, and sug- 
gests consideration of the “best and 
most economical methods of transfer- 
ring your property.” 


Booklets and Direct Mail 


“Management Service for Your In- 
vestments” describes in a booklet of 20 
pages the various aspects of that service 
offered by The Royal Trust Co., Mon- 
treal. Besides the management of se- 
curities, it includes mortgage loan and 
real estate management. The suggestion 
is made to those customers who do not 
confer the power of investment discre- 
tion upon the Company that they make 
it their “Standing-by Attorney,” giving 
it authority to act in an emergency such 
as accident, illness, or absence of the 
owner at a time when important invest- 
ment decisions must be made. 


An effective article on liquidity in 
estate planning appeared in the current 
issue of the Crown Trust Digest (Toron- 
to). It points out that estate assets are 
frozen at time of death, succession du- 
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ties are payable six months after death, 
no distribution can be made until debts 
and taxes are paid, and that preferred 
life insurance is the property of the 
named beneficiary. An example is given 
of a decedent whose $120,000 business 
had to be sold (causing loss of income 
to the wife and loss of jobs to two sons) 
because there was no other way—given 
the manner he planned his $200,000 
estate—for the executor to pay the $45.,- 
000 succession duties. 


“Would you like to be present when 
your estate is setiled?” inquires an arti- 
cle in Forethought, the bi-monthly pub- 
lication of Monireal Trust Co. A way to 
do this is suggested—the establishment 
of a living trust. To make it clearer, a 
hypothetical case is described of a living 
trust established, amended, and opera- 
ting in a manner to cover immediate 
needs and also provide for management 
of most of the estate after death of the 
owner. There is also a will to include 
items not covered by the trust. . . . This 
publication has come out with an at- 
tractive new cover which has a pleasant 
color combination, a picture of the trust 
company office and space for headings 
of some of the main articles. 


A questionnaire circulated by Marshall 
& Ilsley Bank, Milwaukee, among its 
trust prospects, with a phenomenal 
22.5% response, showed that 69.5% 
of respondents read trust mailings regu- 
larly; 62% prefer to receive them at 
six weeks intervals or more frequently; 
80% think the amount of copy is about 
right; 57.4% have been motivated by 
the advertising to develop or revise es- 
tate plans (47.2% revised between 1948 
and 1954, and 30.1% since August, 
1954). Taxation is the principal moti- 
vator. 


The questionnaire also revealed that 
the most common misconceptions were 
that a bank’s trust investments are ultra- 
conservative and produce low income, 
and that fees are high and absorb a 
large part of that income. By far the 
most requests for further information 
concerned fees. 


Details of the questions asked and of 
customer and prospect response—which 
was favorable—are given by assistant 
vice president Philip K. Dressler in an 


article in the October FPRA Bulletin. 


Forums 


A forum titled “Fanny In Financia- 
land” was put on by the officers of Stam- 
ford (Conn.) Trust Co. during October 
for the members of the Darien Commun- 
ity Association. Presented in the form of 
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Cover of program for forum of Stamford 
(Conn.) Trust Co., given in the form of 
a book review. Inside are printed the “Table 
of Contents,” or the topics of the three ses- 
sions of the forum, and a “Synopsis” which 
gives important facts about “Fanny’s” family 
that serve as background to the material 
covered in the discussions. 





a book review, the first talk on invest- 
ments was captioned “Fanny Finds Fi- 
nances Fascinating.” Harold E. Rider, 
president of the bank, gave advice to 
“Fanny Fremont,” who had just inheri- 
ted cash and securities from her father’s 
estate. The second part, “Fanny Focuses 
On The Future,” highlighted the advice 
“Fanny” was given concerning wills, 
trust and insurance, and the third part, 
devoted to “Fanny Faces Financial 
Facts,” featured general banking and 
budgeting. Miss Agnes B. Cooney, as- 
sistant vice president and public rela- 
tions officer, played the part of “Fanny,” 
and asked questions of interest to the 
audience. 


The book review theme was continued 
throughout. Tickets were made up as 
bookmarks, and the program resembled 
a book jacket for “Fanny In Financia- 


land” by “Lotta Dough.” This is Stam- 








The Treasurer of the United States, Mrs. 
Ivy Baker Priest, with William L. West, 
vice president in charge of the trust de- 
partment of the National City Bank of 
Cleveland at forum sponsored by bank. 





ford Trust’s third forum, the others be. 
iing “Money Matters” in 1951 and “Dolls 
and Dollars” in 1952 (T.&E. 12/52 
p. 924). 


Some 1,000 women attended the two | 
session forum of County Bank & Trust | 


Co., Paterson, N. J. The speakers in. 


cluded Mrs. Ivy Baker Priest, Treasurer | 
of the United States; Mrs. Nancye B, | 


Staub, assistant vice president of Morris. 


town Trust Co.; and Robert B. Luce, 
associate editor of Changing Times, the | 


Kiplinger magazine. 


“How to Make Both Ends Meet” was § 


the theme of a three session Family Fi. } 


nance Forum sponsored in October by J 


Franklin National Bank, Franklin 
Square, N. Y. The first two talks cov- 
ered personal money management, so- 


SW ar 


cial security, life insurance and savings, | 


and at the 
Robert Faltings spoke on planning your 
estate and your will. 


final session trust officer | 


Fifteen hundred women attended the | 
final meeting of the fourth Women’s | 
Finance Forum presented by National | 
City Bank, Cleveland, when Sylvia F. | 


Porter, syndicated columnist and New 
York Post financial editor, spoke on 
“What Every Woman Should Know 
About Money Management.” Previous 
speakers were Mrs. Ivy Baker Priest, 
Treasurer of the United States, and off- 
cers of the bank. 


Oklahoma City’s first Women’s Fi- 


nance Forum was sponsored in October 


and early November by Liberty National | 


Bank & Trust Co. Personal money man- 
agement, investments, and wills, trusts 
and estates were presented by officers of 


the bank and “Life Insurance and Social | 


Security” was discussed by A. R. Jaqua. 
director of the institute of marketing, 
Southern Methodist University. The ses: 
sions were attended by a capacity audi- 


ence and a waiting list has been started | 


for the next forum series. 


Ralph G. Engelsman, New York av: | 


thor, lecturer and former general agent 
of Penn Mutual Life Insurance Co., out: 
lined the five basic types of insurance 


policies to the 430 women who attended | 


the October forum sponsored by Berks 
County Trust Co., Reading. At the sec- 
ond meeting Mrs. Nancye Staub, assist: 
ant vice president of Morristown (N.J.) 
Trust Co., explained how estate planning 
can coordinate estate plans for men 
bers of a family group, provide liquit- 
ity, protect those who need it, provide 
experienced management, and_ reduce 
shrinkage to a minimum consistent with 
the estate owner’s objectives. 
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WILLIAM H. CANE, head of Yonkers 
Raceway and promoter of the Hamble- 
tonian, harness racing’s counterpart of 
the Kentucky Derby, left a carefully 
planned will drawn by the attorney 
whom he named with his wife and Trust 










7 Company of New Jersey, Jersey City, 





Jas executor and trustee. Cash legacies 
totalling $45,000 go to six persons and 
a hospital at Goshen, site of the race. 
Mrs. Cane receives $25,000 in cash, real 
estate located there with all the tangible 
qj personal property used in connection 
therewith, and the contents of the resi- 
dence and his Jersey City apartment ex- 
cept stocks, bonds and other intangible 
property evidenced by written documents. 


A trust fund of $35,000 is set up to 
pay an annuity of $3,600, first out of 
income, then out of principal, to Mr. 
Cane’s sister, upon whose death the re- 
maining fund will be added to the residue 
for Princeton University. 


Two trusts of $375,000 each are estab- 
lished for Mrs. Cane’s benefit. From 
Trust One, the trustees are to pay her 
the entire net income and so much from 
principal to equal $25,000 per year, pay- 
able in equal installments at the end of 
each month. The principal at her death 
is to go to such persons as she shall ap- 
point by will, including her estate. Mrs. 
Cane will receive all the income from 
Trust Two in quarterly but not necessar- 
ily equal installments and, if Trust One 
should become exhausted, so much from 
principal as to bring the annual total 
to $25,000, payable monthly. The re- 
mainder on her death will be added to the 
residue for Princeton. 












































































































The residue of the estate bequeathed 
to Princeton is to establish the William 
H. Cane Scholarship Fund. Awards are 
to be made only to students who would 
otherwise be unable to attend the Uni- 
versity, the amount to be the difference 
between the sum required to cover all 
expenses of the average student and the 
amount which the University shall de- 
termine can be contributed by the par- 
ents. 





















































In line with granting title to all prop- 
erty, real and personal, to the executors 
for ultimate transfer in accordance with 
the will, they are directed, pending the 
establishment of the trusts, to pay the 
sister her anuity, and to Mrs. Cane the 
annuity provided under Trust One, plus 
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up to $12,000 per year from the rest of 
the estate. 


Mr. Cane directed his fiduciaries to 
determine a fair price for the substan- 
tial number of shares which he owned 
in the trust company, and to offer the 
entire block to the then directors. If the 
offer is not accepted and if the shares 
are not deemed suitable for distribu- 
tion to the trusts or to Princeton, the 
executors shall endeavor to sell them at 
a private sale but, if this is not success- 
ful, to sell them in small lots over an 
appropriate period of time. 


The closing clause of the will declares 
that the testator is domiciled in New 
Jersey and that, if he should make up 
his mind to change it, he will execute 
a new will or codicil, the absence of any 
new instrument to show that his domicile 
continues there. 


Homer S. CUMMINGS directed his ex- 
ecutors to place over his grave a suitable 
granite marker inscribed to show that he 
was three-time mayor of Stamford, 
State’s Attorney of Connecticut for ten 
years and Attorney General of the 
United States from March 4, 1933 to 
January 2, 1939. He bequeathed $10,000 
each to his grandson and the widow of 
his son, as well as a total of $20,000 to 
seven other individuals. Legacies aggre- 
gating $20,000 are given to ten educa- 
tional and charitable institutions, Yale 
Law School Alumni Association being 
favored with the largest sum, $5,000. 


A trust of $100,000 is established with 
National Metropolitan Bank of Wash- 
ington, D. C., also named as co-executor, 
to pay the income to the son’s widow for 
life and the principal on her death to 
the grandson or his estate. All private 
papers, letters, mementos, gifts from 
President Franklin D. Roosevelt and 
other items of historical or literary value 
are entrusted to a friend who is given 
$25,000 to be used without limitation to 
enable him to analyze them and provide 
for the publication of any part thereof 
deemed appropriate by him. Any balance 
of this fund belongs to the friend who 
also receives a personal legacy of $5,000. 


The executors are then directed to pre- 
pare a roster of not more than 85 of Mr. 
Cumming’s personal friends and to select 
from his personal belongings articles 
suitable as a gift to each. The residue of 


the estate is left outright in five equal 
shares to the son’s widow, the grandson, 
and three schools (George Washington 
University, Lincoln Memorial University 
and Rollins College) as endowment funds 
in memory, respectively, of his wife, 
mother and father. 


JESSE H. JONES, former chairman of 
the Reconstruction Finance Corporation 
and Secretary of Commerce, and at his 
death publisher of “The Houston Chron- 
icle,’ left an estate inventoried at 
$9,665,302, the bulk of his unofficially 
estimated fortune of a quarter billion 
dollars having been given during his life- 
time to Houston Endowment, Inc. which 
he and his wife established in 1934. The 
inventory showed $3,389,701 in cash and 
$5,978,328 in stocks and bonds. Of the 
$800,000 in bequests to relatives and 
friends, the largest of $300,000 goes to a 
nephew, named with another individual 
and National Bank of Commerce in 
Houston as executors and trustee. One- 
third of this amount is payable in cash 
and the remainder over a ten-year pe- 
riod out of a trust. A niece receives 
$100,000 outright and $150,000 from a 
trust over a 15-year term. A $100,000 
trust fund for a grandnephew namesake 
will be paid to him at 21. 


There are legacies totalling $300,000 to 
2,500 employees. Five thousand shares 
of Jones Commerce Co., parent firm of 
the Jones interests, go to the Endow- 
ment which also receives the balance of 
the estate in a trust subject to income 
benefits for Mrs. Jones. 


CHARLES E. MERRILL, directing part- 
ner of Merrill Lynch, Pierce, Fenner & 
Beane, renowned investment banking and 
brokerage firm, left his $5,500,000 capital 
interest in the firm in trust for charitable 
institutions. The trust, as a special par‘- 
ner, will receive 10% of the profits. Mr. 
Merrill directed that the capital remain 
there for five years and expressed the 
“sincere wish” that it be continued an 
additional five years, the trustees also 
being authorized to keep it there in- 
definitely. 


Largest beneficiary is the pioneering 
stockbroker’s alma mater, Amherst, 
which gets 20% of the trust income and 
$200,000 annually for ten years from 
other assets of the estate. Deerfield 
Academy receives 10% of the trust in- 
come and $50,000 annually for ten years. 
The trustees are given discretion to 
select beneficiaries of 60% of the income 
as follows: 20% to educational institu- 
tions; 20% to charitable, scientific or 
religious institutions; 10% to Protestant 
organizations and 5% each to Catholic 
and Jewish organizations. The remaining 
10% goes to named beneficiaries. 


Mr. Merrill, who had provided amply 
for his family during his lifetime, named 
as trustees the president of Amherst, a 
son, his son-in-law and his attorney. 











INCOME TAX 


Post-mortem salary held to be gift. 
Following death of taxpayer’s deceased 
husband, corporation in which he had 
been officer made payment to his widow 
of three month’s base salary, in addition 
to payment to estate equivalent to full 
salary through date of death, plus ac- 
crued month’s vacation pay. -~Corporate 
memorandum set out recommendation, 
classifying payment to widow “as further 
consideration for the past services of the 
deceased.”” Widow reported as income, 
and paid tax thereon, sum paid to her by 
corporation. Later she filed claim for 
refund which was denied. 


HELD: For taxpayer. Corporation 
was not obligated to pay any further 
compensation to decedent for services 
rendered. Intention of employer being 
controlling, payment constituted gift. 
Slater v. Riddell, D.C.S.D. Calif., July 
11, 1956. 


Basis of property acquired from re- 
vocable trust. Certain stock was trans- 
ferred to trust under terms of which 
grantor reserved income for life to her- 
self and also right to revoke trust with 
consent of two trustees, who did not 
have adverse interests. After death of 
grantor, trust sold some of stock. Basis 
of stock for determining gain on sale 
was issue before court. 


HELD: Basis of stock was fair market 
value at date of grantor’s death. Trans- 
fer to trust was incomplete gift since 
power to revoke was reserved. Thus, 
stock belonged to grantor and did not 
vest in beneficiary until her death. H. B. 
Beckman Trust v. Comm., 26 T.C. No. 
147, Sept. 24, 1956. 


Basis of property acquired by gift is 
donor’s basis, even though settlor re- 
served right to change beneficiary. Tax- 
payer was beneficiary of trust created 
in 1928. Settlor had retained right to 
alter terms of trust, including change 
of beneficiaries, provided he did not re- 
voke trust or revest himself with any of 
principal. Settlor died in 1945 and tax- 
payer inherited property. In 1950, when 
taxpayer sold property, he used as his 
basis for determining loss, grantor’s 
basis, this being lower than market value 
of property in 1928 when trust was es- 
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SAMUEL J. FOOSANER 


Foosaner, Saiber & Schlesinger, Newark, New Jersey 


tablished. Commissioner contended that 
date of death value was proper basis 
because gift was not complete and was 
intended to take effect at death. 


HELD: For taxpayer. Gift was irre- 
vocable in 1928 since settlor could neither 
revoke trust nor revest himself with 
principal. Thus, basis to be used was 
grantor’s. basis, even though identity of 
donee was subject to change, under 
terms of trust, until donor’s death. Post 
v. Comm., 26 T.C. No. 135, Sept. 17, 
1956. 


Contributions to stock bonus plan not 
deductible where plan not operated for 
exclusive benefit of employees. Stock 
bonus plan established in 1945 was ap- 
proved as exempt trust by Commissioner. 
Contributions were to be either in form 
of preferred stock of company or cash. 
For 1947 and 1948, instead of stock or 
cash, company delivered to trust two 
promissory notes, payable on demand in 
amount of required contribution. Some 
80% of notes were later used to pur- 
chase company stock which was never 
delivered to trustees. In addition, divi- 
dends earned on company stock held by 
trust were not paid on time, contributions 
exceeded 15% of employees’ compensa- 
tion, accurate records were not kept, and 
payments due terminated employees 
were delayed. Commissioner revoked 
ruling of 1945, held plan did not meet 
statutory requirements for exemption, 
and disallowed deductions for contribu- 
tions for 1949 and 1950. 


HELD: For Commissioner. In view of 
developments in administration of plan, 
it was not operated for exclusive benefit 
of employees. Plan must qualify in its 
operation as well as in its formation, in 
order to be exempt. Time Oil Co. v. 
Comm., 26 T.C. No. 136, Sept. 19, 1956. 


GIFT TAX 


Transfers held supported by adequate 
consideration when made pursuant to 
compromise agreement. During admini- 
stration of her husband’s estate, tax- 
payer purchased 900 shares of stock from 
estate. Residue of estate consisted pri- 
marily of common stock of same com- 
pany, and was to be held in five separate 
trusts for benefit of wife and children. 


Taxpayer was one of three co-trustees 
under trust. Some years later, taxpayer’s 
brother-in-law, president of company, 
purchased 2,000 shares of common stock 
of company. No cash was paid, purchase 
price being charged to his open account 
on books. No objection was made to 
transaction by taxpayer. However, her 
son-in-law, on behalf of children benefi- 
ciaries of trust, filed complaint, charg- 
ing that her negligent and wrongful acts 
caused trust property to be lost. To 
settle disagreement, taxpayer transferred 
stock purchased from her husband’s 
estate to her children. Commissioner held 
transfer constituted taxable gift. 


HELD: For taxpayer. Transfer was 
made at arms-length and was free of 
donative intent. Although taxpayer may 
have successfully defended actions, never- 
theless, motivating force for transfer was 
desire to avoid protracted litigation. 
Therefore, it is considered made for ade- 
quate and full consideration in money 
or money’s worth. Lampert v. Comm., 
14 T.C.M., 1956-226, Sept. 28, 1956. 


REVENUE RULINGS 


Income Tax: Income from property 
transferred to discharge legal obligation 
of support taxable to donor. Colorado 
and number of other states have adopted 
model custodian act, simplifying proced- 
ure under state law to effect gifts of se- 
curities to minors. Under Colorado act, 
custodian is authorized to apply, in his 
absolute discretion, without court order 
and without regard to any other funds 
available for such purposes, any portion 
of income of securities for support of 
minor. Where custodian is not given this 
power, normally he is not permitted 
under state law to apply trust income for 
minor’s support. 


Service rules that regardless of rela- 
tionship of donor or of custodian to 
donee, income derived from property 
transferred under Colorado and similar 
state statutes, which is used to discharge 
in whole or in part any legal obligation 
of any person to such minor, is to ex- 
tent so used taxable to such person. Rev. 
Rul. 56-484, I.R.B. 1956-40, p. 8. 


Estate Tax Regulations issued in pro- 
posed form. New Estate Tax Regulations 


TRUSTS AND ESTATES 


} 
| 








mer TREE 


aggre 


— 








Est 


Do: 





yro- 
ons 


TES 





nme Orr 





eonaggreenne 


ceqeeneres: 








under 1954 Code, as proposed, affect 
every section of Subtitle B, Chapter 11 
(Estate Tax Chapter) and also pertinent 
provisions of Subtitle F (Procedure and 
Administration). However, not all pro- 
visions of Subtitle F dealing with estate 
taxes are reflected in proposed Regula- 
tions, inasmuch as many portions of that 
subtitle apply equally to other types of 
taxes. 


Regulation section numbers are keyed 
to Code numbers. Each is identified by 
prefix “20,” followed by section number 
of Code to which it relates. 


Interested persons may submit data, 
views, or arguments within 45 days from 
October 16, 1956. 


Estate and Gift Tax. Service has an- 
nounced that only one (original) of 
estate and gift tax forms is required to 
be filed. These include: Estate Tax Pre- 
liminary Notice (Form 704 and 705), 
Estate Tax Return (Form 706 and 706 
NA), Gift Tax Return (Form 709), and 
Donee’s or Trustee’s Information Return 
of Gifts (Form 710). Rev. Rul. 56-471, 
I.R.B. 1956-38, p. 62. 


Terminal dates for interest on defici- 
encies. Service has established terminal 
dates of interest applicable to both stip- 
ulated and non-stipulated deficiencies 
determined by Tax Court. 


Stipulated deficiencies under 1939 
Code: 30th day after entry date of de- 
cision or date of assessment, whichever 
is earlier. If payment is not made within 
10 days after date of notice and demand, 
further interest accrues on tax and inter- 
est from date of notice and demand. 


Stipulated deficiencies under 1954 
Code: If notice and demand is made 
within 30 days after entry date of de- 
cision and payment made within 10 days 
of notice, terminal date is date of pay- 
ment. If notice and demand is not made 
within 30 days after entry date of de- 
cision and payment is made within 10 
days after date of notice, terminal date 
is 31st day after entry date. If payment 
is not made within 10 days from date of 
notice, then terminal date is date of 
payment, 


Nonstipulated deficiencies under 1939 
Code: Date of assessment. If payment is 
made within 10 days after date of notice 
and demand, interest is payable both on 
tax and on interest accrued prior to date 
of notice and demand. 


Nonstipulated deficiencies under 1954 
Code: If payment is made within 10 days 
after date of notice and demand, terminal 
date is date of notice and demand. If 
not so made, terminal date is date of 
payment. Rev. Rul. 56-501, I.R.B. 1956- 
41, p. 83. 


Interest on overassessments. Normally, 
interest on refunds is required to be paid 
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to date not exceeding 30 days prior to 
date of refund check. 


Service rules that where delay in 
effecting delivery of refund check is not 
due to any fault of Government, interest 
will not be paid during period of delay. 
This also applies in cases where delay 
is occasioned by taxpayer’s failure to 
comply with conditions required for re- 
fund, such as proof of guardianship in 
case of minors. Rev. Rul. 56-445, I.R.B. 
1956-36, p. 21. 


Income Tax: Profit-sharing arrange- 
ment, providing for current cash pay- 
ments to some participants, may qualify 
as exempt plan. M. Company established 
profit-sharing arrangement under which 
allocation of portion of company’s profits 
in proportion to basic annual salaries of 
employees was made. Prior to close of 
calendar year, each employee was re- 
quired to make irrevocable election to 
take his share of current year’s profits 
either (1) in cash, (2) have it deferred 
for distribution at future date by contri- 
bution to trust for benefit of employees, 
or (3) one-half in cash and one-half de- 
ferred. Section 401(a)(3)(B) of 1954 
Code provides that employer may set up 
classification which will satisfy employee 
coverage requirements if such classifica- 
tion does not discriminate in favor of 
officers, shareholders, supervisory or 
highly compensated personnel. 


Service rules that whether or not plan 
qualifies as being non-discriminatory is 
to be judged only by reference to those 
employees who elect to participate in 
deferred trust. Here plan will qualify 
because coverage and non-discrimination 
requirements are met by participants 
electing to have their share of profits 
deferred. Rev. Rul. 56-497, I.R.B. 1956-41. 


Technical Tax Changes 
Proposed 


The “Technical Amendments Bill of 
1957” which will be submitted to the next 
session of Congress contains three pro- 
visions directly affecting estate and gift 
taxes: (1) the income tax provision re- 
lating to deduction of medical expenses 
in the case of decedents is conformed 
with the language in Section 642(g) 
which disallows the same expense as 2 
deduction for both income and estate 
taxes; (2) property may be released 
from a lien for estate and gift taxes 
if the liability has been fully provided 
for; (3) in measuring a deficiency in 
income, estate and gift taxes, the tax 
shown on a return is to be taken into 
account if the return was filed on the 
last day prescribed for filing, as well 
as in cases where it was filed before 
such date. 


A A A 


@ In recognition of his services to the 
University of Arizona, Lewis B. Maier, 
assistant trust officer in the Estate Plan- 
ning Department at Union Bank & Trust 
Co. of Los Angeles, received the Uni- 
versity’s Alumni Service Award last 
month at the annual homecoming in 
Tucson. Mr. Maier, a graduate of the 
class of 1922, is secretary-treasurer of 
the University of Arizona’s Lawyers 
Club of Los Angeles. 


& &@. & 


@ The 1956 class of 433 new Chartered 
Life Underwriters brings the total num- 
ber of designations conferred since the 
American College was established in 1927 
to 6,188. This includes the Certificate 
of Proficiency and the C.L.U. Associate; 
and 132 of the total are women. 
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Scott on Trusts — Second Edition 
AUSTIN WAKEMAN SCOTT. Little, Brown 


& Co., 34 Beacon St., Boston 6, Mass. 5 Vols. 

$100 (less 6% for cash). 

A library without Scott on Trusts is, 
in this reviewer’s opinion, not a trust 
library. Professor Scott is so _ well 
known — for his teaching at Harvard 
and the Graduate School of Banking of 
the American Bankers Association, for 
his work as Reporter for the Restate- 
ment of Trusts, for his appearances on 
Trust Conference programs — that it 
would be belaboring the point to do much 
more than call attention to the fact that 
a new edition of his monumental treatise 
has made its appearance. 


Needless to say, there has been a tre- 
mendous increase in trust business inthe 
17 years that have elapsed between the 
first and second editions, and a con- 
comitant development in many aspects of 
the law of trusts. True, the original 
edition was supplemented from year to 
year but the real impact of the signifi- 
eant trends could only be reflected by 
the complete reappraisal and revision 
which Professor Scott has brought to the 
new publication. Indicative of the en- 
larged areas of discussion and treatment 
is the fact that the second edition con- 
tains one-third more pages than the first, 
cites two-thirds more decisions than the 
original 12,000 and requires five volumes 
(incidentally, attractively bound) in- 
stead of four. 


Perhaps more so than in judicial law, 
there has been great growth in statutory 
laws on trusts during the past two 
decades. These are duly cited and dis- 
cussed. Adding to the utility of the 
treatise are the copious state-by-state 
references to both cases and statutes. An- 
nual supplementation by the author him- 
self will keep the work up to date. 


As a model of clarity and scholar- 
ship, Scott on Trusts earns a place in 
the highest rank of legal literature. 


Powell on Real Property (Vol. 5) 


RICHARD R. POWELL. Matthew Bender & 

Co., Albenyv 1, N. Y. 

Powell is to Real Property as Scott 
is to Trusts. Like Scott, Professor Powell 
has been the Reporter for the Restate- 
ment — on Property. Both are recog- 
nized for their incisive analysis of knotty 
legal problems and their ability to write 
clearly. 


In this latest volume of his gigantic 
undertaking, Professor Powell devotes 
forty per cent of the 880 pages of text 
to the rules against perpetuities and ac- 
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cumulations. After discussing the general 
aspects of the common law rule, he deals 
with specific applications thereof, par- 
ticularly with respect to powers of ap- 
pointment and limitations in favor of a 
class. There is an extensive treatment of 
the peculiar New York rule which the 
author characterizes as socially unde- 
sirable. Nearly a hundred pages are 
given to discussion of statutory varia- 
tions of the rule in 19 jurisdictions. Less 
expansive coverage is merited by the rule 
against accumulations and its statutory 
modifications. 


The remaining portion of the volume 
falls under the general heading of Re- 
lations between the Owners of Permis- 
sible Interests in Land. It treats with 
such matters as waste, apportionment of 
income, benefits and burdens between 
successive owners, party walls and water 
rights. 


Coincident with the issuance of Vol- 
ume 5, the publishers have furnished 
supplements to the first four books so 
that the set to this point is up to date. 


Working with the Revenue Code in 
1956 


Edited by JAMES J. MAHON, Jr. American 
Institute of Accountants, 270 Madison Ave., 
New York 16; $2 ($2.50 cloth bound). 


Based on questions which have been 
discussed in the monthly Tax Clinic col- 
umn of the Journal of Accountancy, this 
book presents actual solutions by lead- 
ing tax practitioners. Designed for easy 
reference, the content is arranged in 
Code order with cross references. Many 
items have been revised and the editor 
provides current commentary for much 
of the material, which includes trust in- 
come, estate and gift tax discussions. 


Common Trust Funds 


American Bankers Association, 12 East 36 St., 

New York 16. 195 pp. $5.00 (to members). 

This is a complete revision of two 
earlier handbooks and has two purposes: 
1) to explain points to be considered by 
a trust institution in deciding whether 
to establish a common trust fund, and 
2) to describe the methods by which such 
funds may be established and operated. 
The book is divided into five sections: 
1) Factors to be considered before estab- 
lishing a common trust fund; 2) deciding 
upon the type of fund to be established; 
3) drafting the plan or declaration of 
trust; 4 installation and operation of 
the fund; and 5) tax phases of the fund. 


Detailed appendices include: the text 
of Section 17 of Regulation F of the 
Board of Governors of the Federal Re- 
serve System; administrative interpreta- 
tions of that Section; provisions of the 
Internal Revenue Code which apply to 
the funds along with proposed regula- 
tions; references to the statutes in each 
state which authorizes operation of com- 
mon trust funds; the text of the Uniform 





Common Trust Fund Act; the Plan of a 
discretionary common trust fund; a 
Plan for a common fund for investment 
of small amounts; and a sample form of 
annual report. 


“Common Trust Funds” is the work 
of the A.B.A. Trust Division’s Commit- 
tee on Common Trust Funds, of which 
Charles F. Zukoski, Jr., executive vice 
president and trust officer, First Na- 
tional Bank of Birmingham, is chair- 
man. 


CURRENT ARTICLES 


Gift Tax Problems on Termination of 
Joint Tenancies by Charles L. B. Lown- 
des. Journal of Taxation, Oct. 1956 (147 
E. 50 St., New York 22; $1.25) 


Major Tax Savings for Family in Use | 


of Family Partnership Plus Multiple 


Trusts, by Henry Graham Balter: /bid. 

Reciprocal Foreign Trustees Act of § 
1953, by William R. Dillon: Illinois Bar | 
Journal, Sept. 1956 (424 S. Second St., i 


Springfield; $1) 


Valuation of Closely Held Stock for | 
Estate Tax Purposes, by Wm. E. Stiegel- § 


meier: Ibid. 


The Short Term Trust, by Howard 0. ; 
Colgan, Jr.: Trust Bulletin, Sept. 1956 | 


(12 E. 36th St., New York 16; 35¢) 


“Stock Gifts to Minors Act”? — Ten } 


Months Later, by Earl S. MacNeill: Ibid. 


Conflict of Laws in Estate Tax Ap- 


portionment — The Inter Vivos Trust, 
Note: University of Florida Law Re- 
view, Summer 1956 (Gainesville; $1.25) 


Basis Problems under Section 1014 
(b) (9) Resulting from Death of Settlor- 
Reversioner of Inter Vives Trust, Com- 
ment: University of Chicago Law Re- 
view, Summer 1956 (5750 Ellis Ave, 
Chicago 37; $1.75) 








The Hanover Bank of New York figures 
prominently in a new children’s book, HAN: 
OVER’S WISHING STAR by Nancy Cafirey, 
published by E. P. Dutton & Co. It re 
vives the Christmas story of a year ago — 
the gift of a saddle horse to Karen Ann Me 
Guire from 130 officers of the Hanover Bank. 
(T&E, Jan. 56, p. 10). While the bank had 
no part in producing the book, it was asked 
by the publishing house to check galley 
proofs, release pictures from its files, and 
meet with the author when she began writing 
the manuscript. 
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CHARITABLE TRUSTS — On Dissolu- 
tion of Specific Beneficiary, There 
is Resulting Trust for Next of Kin 
— Cy Pres Inapplicable 


Rhode Island—Supreme Court 


Industrial National Bank v. Drysdale, 
2d 191, 119 A. 2d 729, 125 A. 2d 87. 


114 A. 


Will created a trust to pay the income 
to “The People’s Mission, Incorporated.” 
After the trust had been in existence 
and the income disbursed to it for over 
eighteen years, the Mission was dis- 
solved. 


HELD: Since the trust was adminis- 
tered for so many years, this is not a 
case of lapse and the resulting trust, 
now that the Mission is out of existence, 
is not for the benefit of those taking the 
residue under the will but the property 
is to be distributed to the testator’s next 
of kin. Since this gift was for the bene- 
fit of a particular charity, cy pres is not 
applicable. 


CLaims — Limitation on Period for 
Filing Claims Inapplicable to State 


Tennessee—Supreme Court 
292 S.W. 2d 


State of Tennessee v. O’Brien, 

733. 

The State Department of Welfare paid 
decedent substantial sums under the 
“Old-Age Assistance Law.” A provision 
of the statute, since repealed, allowed 
the State a claim against the estate for 
the amount thereof. The general statutes 
required a claim to be filed against an 
estate within nine months following the 
first publication for creditors. The State’s 
claim in the present case was not filed 
within this period. The probate court dis- 
allowed the claim. 


HELD: Reversed. The State is 
ordinarily immune from statutes of limi- 
tations in its sovereign capacity. The 
claim made in this case is filed in such 
capacity, and there is nothing in the 
statute allowing the claim to indicate an 
intention by the legislature to curtail the 
usual prerogatives of the State. 


CLaims — State Not Entitled to Re- 
imbursement from Trust for Pa- 
tient in State Hospital 


Texas—Court of Civil Appeals 
State v. Rubion, 292 S.W. 2d 650. 


Decedent left her residuary estate to 
a trustee directing him, in his discre- 
tion, to “provide a means for the sup- 
Port and maintenance” of decedent’s 
granddaughter, an epileptic. The trustee 
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was authorized to use income or corpus, 
or both, “as the exigencies of the situa- 
tion may require.” 


Suit was brought by the State of Texas 
against the trustee seeking reimburse- 
ment for its expense in furnishing sup- 
port, maintenance and treatment for the 
granddaughter at a State Hospital. 


HELD: The State has no common law 
right to reimbursement for the care and 
maintenance of a person in an _ elee- 
mosynary and charitable institution, and 
any such right must depend upon statu- 
tory authority. Under Art. 3196a, the 
State may look for reimbursement only 
to (a) the property of the patient, (b) 
the husband or wife of the patient, if 
able to pay, (c) the father or mother 
of the patient, if able to pay. 


The granddaughter had no property 
of her own and no enforceable claims 
against the trustee and the trust assets 
which might be said to constitute her 
property. Any such claims would depend 
upon whether the trustee abused his dis- 
cretion by failing to reimburse the State 
for the granddaughter’s support at the 
hospital, on the theory that such support 
rendered by the State was a “necessary” 
for which the trust assets are charge- 
able. The trustee did not abuse such 
discretion by withholding reimbursement 
to the State because of the possibility 
that the small trust estate would be 
necessary for the granddaughter’s sup- 
port if and when she was released from 
the hospital. 


CLaims — United States Not Bound 
by State Statute on Time for Fil- 
ing Claims 


California—District Court of Appeal 

Estate of Hooper, 144 A.C.A. 605 (Sept. 20, 

1956). : 

The Probate Court disallowed a tax 
claim of the United States on the ground 
that it was not filed within the time 
provided by law for presentation of 
claims. The claim of the United States 
was filed some three and one-half years 
after the expiration of the six months 
period fixed by the notice to creditors. 
The estate was insolvent. 


HELD: Order settling administrator’s 
account and ordering distribution with- 
out allowance of the claim of the United 
States is reversed. The United States is 
not bound by the state statute requiring 
presentation within any particular time. 
The claim of the United States should be 
accorded priority over other creditors. 


COMMUNITY PROPERTY — Disposi- 
tion of Assets of Former Resident 
of Community Property States 


Florida—Supreme Court 
Colclazier v. Colclazier, 89 So. 2d 261. 


Decedent executed a will in Albuquer- 
que, New Mexico, where he resided. 
Shortly thereafter, he moved to Florida, 
established his domicile and resided there 
until his death. The will stated that it 
was the intention of the decedent to “dis- 
pose of my entire estate, of whatever 
kind or character, location or descrip- 
tion, including any separate property 
and the entire community property in 
which I and my wife share.” The will 
left one-half of the entire estate, real, 
personal and mixed, wherever located, 
and whether community or separate, to 
the wife. 


At the time the will was made, the 
main asset of the decedent was a ranch 
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in New Mexico. All the land except one 
parcel was acquired by the decedent be- 
fore he was married to the surviving 
wife. Some time before his death the 
ranch was sold for a consideration pay- 
able partly in cash and partly by note 
secured by a mortgage on the ranch 
property. The cash proceeds received 
from the sale were deposited in two 
banks in New Mexico and one in Florida. 


At the time the decedent died, there 
was Florida real estate held in the 
joint names of the decedent and his wife, 
stocks, bonds, notes and mortgages, and 
other miscellaneous property, some of 
which was held in the name of the de- 
ceased and some in the joint names of 
the deceased and his wife, and the note 
and mortgage for the deferred purchase 
price on the ranch and the bank account. 


HELD: The decedent was a resident 
of Florida at the time of his death and 
as to all of the real and personal prop- 
erty located in Florida and held in the 
joint names of decedent and wife, it was 
held as estates by the entirety which 
automatically became the property of 
the surviving wife upon decedent’s death. 
Under the law of New Mexico the estate 
by the entirety is not recognized and 
the note and mortgage, being payable to 
the husband and wife, created a ten- 
ancy in common and the decedent was 
vested with a one-half interest in the 
note and mortgage. The bank deposits 
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were governed by the law of the state in 
which located. Both under New Mexico 
law and Florida law, the joint accounts 
with the right of survivorship were 
recognized and the wife owned such bank 
accounts as the survivor. 


The attempt by the testator, if such 
it. was, to dispose of all the property 
owned by him alone, or by him and his 
wife as community property, did not 
affect the right of the wife to take as 
survivor in those cases where property 
was held as an estate by the entireties 
or with right of survivorship. Further, 
there being no community property at 
the time of his death, decedent’s attempt 
to dispose of such did not put the wife 
to an election as to whether she would 
take as the survivor or under the will. 


DISTRIBUTION — Inheritance Rights 
of Adopted Child Determined Un- 
der Law at Time of Decedent’s 
Death 


Ohio—Court of Appeals, Cuyahoga County 
In re Estate of Millward, 136 N.E. 2d 649. 


The administrator brought this action 
to determine the heirs of his decedent, 
who had died intestate, a resident of 
Ohio, on March 28, 1955. One Hattwick 
claimed to be the sole heir at law be- 
cause he was the natural and legitimate 
son of the decedent, though he was legal- 
ly adopted by another person during his 
childhood. 


At the time of decedent’s death Ohio 
Revised Code Section 3107.13 provided 
that “For the purpose of inheritance to, 
through, and from a legally adopted 
child, such child shall be treated the same 
as if he were the natural child of his 
adopting parents, and shall cease to be 
treated as the child of his natural par- 
ents for the purpose of intestate suc- 
cession.” The italicized language was 
part of an amendment to the Code en- 
acted in 1951, after the adoption herein 
involved. The court was asked to find 
whether such language operated retro- 
spectively or applied only to adoptions 
occurring after its effective date and, if 
the former, whether it violated a pro- 
vision of the Ohio Constitution prohibit- 
ing retroactive laws. 


HELD: The law in effect at decedent’s 
death, rather than at the time of adop- 
tion, controlled the right to inherit. 
There are no heirs to living persons and 
at the time of adoption Hattwick had 
no vested right in the property of his 
natural father. The right to inherit 
property is a right given by statute and 
is settled when the legislature speaks. 
Similarly, the right of adoption exists 
only by statute. The adoption statutes 
and the statute of descent and distribu- 
tion must be read together. 


Nor was there any violation on the 
claimant’s constitutional rights. Laws 
regulating the right of individuals to 





inherit are within the powers of the 
legislature and when they do not affect 
vested rights, as was the case here, can- 
not be called unconstitutional. 


DISTRIBUTION — Rights of Benefici- 
ary Who Killed Insured 


Florida—Supreme Court 
Carter v. Carter, 88 So. 2d 153. 


The decedent was killed by his wife. 
She was tried for second degree murder 
and acquitted, after having first pleaded 
guilty of manslaughter and then with- 
drawing the plea. The certificate of in- 
surance issued under a group policy 
named the wife as beneficiary. The pol- 
icy further provided that if there be no 
designated beneficiary or “no beneficiary 
surviving at the death” of insured, then 
the proceeds would be payable to certain 
classes of beneficiaries. Decedent’s father 
was in the first class entitled to take in 
the event the wife was disqualified. The 
insurance company, being in doubt as to 
who was entitled to the proceeds of an 
insurance policy filed an interpleader 
action against the wife, the father and 
the administratrix. 


HELD: The Florida statute (Section 
731.31, F. S. A.), which provides that 
any person convicted of the murder of 
a decedent shall not be entitled to in- 
herit from the decedent or to take any 


portion of his estate as a legatee or | 


devisee, is not applicable to an insurance 
policy. However, under common law no 
person should be permitted to benefit 
from his own wrong. The lower court 
was, therefore, correct in holding that the 
father was entitled to show that the wife 
had feloniously killed the decedent and 
if such showing was made by a prepon- 
derance of evidence the wife would be 
disqualified to receive the proceeds of 
the policy. 


The father as secondary beneficiary 
was entitled to receive the proceeds of 
the policy in the event that the wife 
should be found to have feloniously 
killed the decedent. The provision in the 
insurance policy which named secondary 
beneficiaries in the event there was “no 
beneficiary surviving at the death” of 
the insured should be construed to mean 
“no beneficiary qualified to take surviv- 
ing at the death” of the insured. 


The acquittal of the wife could not be 
introduced as evidence in the civil case 
to show her innocence of the charge that 
she killed her husband and similarly, her 
plea of guilty to manslaughter later 
withdrawn would not be admissible to 
show that she had, in fact, caused her 
husband’s death. 

fh oR & 
@ Roy M. Huff, vice president and trust 
officer of the National Bank of Tulsa, 
recently published two volumes on “Ok- 
lahoma Probate Law and Practice with 
Forms.” 
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DISTRIBUTION — Undisposed of Trust 
Income Intended for Beneficiaries 


Missouri—Supreme Court, Div. 1 


First National Bank of Kansas City v. Steven- 
son, 293 S.W. 2d 362. 


Will left residue to plaintiff in trust 
to pay certain small legacies to institu- 
tions and testator’s nieces and nephews, 
then pay $300 per month out of income, 
or partly out of principal if necessary, 
toward specified expenses of a named 
church. The legacies to the nieces and 
nephews contained a provision voiding 
them if the beneficiaries did not survive 
the testator. No express provision was 
made for disposition of income of the 
trust estate in excess of $300 per month. 
An excess did arise; and, in a suit for 
construction brought by the trustee, the 
heirs at law contended that the excess 
income reverted to them as _ intestate 
property. 

The trial court decreed that testator 
intended the entire trust, principal and 
income, to be held for the benefit of the 
named church and that no benefit to 
heirs at law was intended other than 
the specified legacies. The trial court 
further decreed that the excess income 
should be made available to the church 
for uses other than those for which $300 
per month was specified, but the court 
retained the power of approval. Heirs 
appealed. 


HELD: Reversed and remanded for 
modification. From the will it was ob- 
vious that testator intended no substan- 
tial provision for his heirs, particularly 
since he provided that even their small 
legacies would be lost if they did not 
survive him. Testator’s primary concern 
was to make generous provision for the 
named church. 


The fact that testator provided for 
$300 each month to be applied against 
certain church expenses was not incon- 
sistent with his apparent general intent 
that all the trust assets were to be held 
for the benefit of the church. The con- 
struction placed on the will made it 
unnecessary to apply the cy pres doc- 
trine, 

However, the trial court should not 
have retained control over adminstra- 
tion of the trust and should not have 
limited use of the excess income to ex- 
penses other than those covered by the 
$300 per month. 


FIDUCIARIES — Surviving Spouse Has 
Right to be Appointed Administra- 
tor Despite Inexperience 


Washington—Supreme Court 
In re McGill’s Estate, 149 Wash. Dec. 233. 


Decedent’s will, made prior to his mar- 
riage, was declared void as it did not 
mention his surviving spouse. The surviv- 
ing spouse originally asked that her 
brother-in-law be appointed administra- 
tor, but when it appeared that he would 
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be in Alaska part of the time, she 
amended her petition and sought her 
own appointment. The decedent’s daugh- 
ter and two of his business partners pe- 
titioned that the named executor of the 
void will be appointed administrator. On 
the basis of the latter’s acquaintance 
with the business interests of the dece- 
dent and the widow’s lack of business 
experience, the Court appointed him ad- 
ministrator. 


HELD: Reversed. The statute gives 
priority, with respect to the administra- 
tion of an intestate’s estate, to the sur- 
viving spouse or his nominee. The ad- 
ministratrix need not personally manage 
the business enterprises belonging to the 
estate, nor is she required to be better 
fitted to do so than anyone else. The 
statute gives her the right to be appoint- 
ed unless she is otherwise disqualified as 
a non-resident, a minor, of unsound 
mind, or as having been convicted of a 
felony or of a misdemeanor involving 
moral turpitude. 


FIDUCIARIES — Trustee Has Right to 
Appeal From Refusal to Surcharge 
Co-Trustee 


California—District Court of Appeal 


Estate of Hensel, 144 A.C.A. 492 (Sept. 
1956). 


13, 


The decree of distribution distributed 
half of the estate to Kertz and Hensel 
as trustees to pay the income to testa- 
tor’s daughter for life with remainder to 
Kertz and Hensel. In 1954 the trustees 
filed separate accounts current, each 
charging the other with malfeasance. 
Hensel filed an amended petition for the 
purpose of surcharging Kertz as trustee. 
When the matters came on for hearing, 
the court found that notice of the hear- 
ing on each of the matters had been 
given as required by law but that the 
income beneficiary had not been named 
as a party. Concluding that she was a 
necessary party, the court held it was 
without jurisdiction of the petition to 
surcharge Kertz and denied that petition 
without prejudice. 


An order was made settling the ac- 
counts current of Hensel and Kertz. 
Hensel as co-trustee and beneficiary 
appealed from the order settling the ac- 
counts and denying the petition to sur- 
charge Kertz. 


HELD: Reversed. (1) The jurisdic- 
tion of the Superior Court in probate 
under Section 1120 of the Probate Code 
(relative to settling accounts, instructing 
the trustee, etc.) is in rem. It continues 
after distribution to the trustee. 


(2) The notice (by posting, etc.) pre- 
scribed by Section 1200, Probate Code, 
is deemed to have been given to all 
interested persons. 


(3) Failure to join a necessary party 
does not deprive the court of jurisdic- 
tion. 


(4) The income beneficiary is repre- 
sented by the trustee Hensel and is a 
party in legal effect and need not be 
made a formal party. The notice given 
her prescribed by Section 1120 (which 
refers to Section 1200) is sufficient. 


(5) If there was a breach of trust 
by Kertz, it was the duty of the co- 
trustee Hensel to seek redress. 


(6) It was error to settle the accounts 
of the trustee before the court deter- 
mined whether Kertz should be sur- 
charged. 


INVESTMENT — Broad Powers Do 
Not Dispense with Diversification 
Requirement — Conflict of Inter- 
ests 


Missouri—Supreme Court, Div. 1 
Vest v. Bialson, 293 S.W. 2d 369. 


Plaintiffs were daughters of testatrix 
who left a will naming the defendant 
as executor and trustee. The trust 
created provided that the entire net in- 
come should be paid to plaintiffs in 
equal shares until they reached 35 years 
of age, with additional provision for en- 
croachment upon principal in the discre- 
tion of the trustee. 


The compensation of the trustee was 
specified as 15% of gross annual income 
and 5% of the fair market value of 
principal when distributed. 

When the trust commenced about % 
the assets were corporate stocks and the 
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other % was real estate. Defendant trus- 
tee sold the stocks and invested the pro- 
ceeds in real estate. The trustee had 
broad powers of investment and complete 
discretion as to classes of investment. 

The trust assets continued to be all 
real estate for about five years until 
shortly after this suit when all the real 
estate was sold and the proceeds were in- 
vested in U. S. Certificates of Indebted- 
ness. Suit was brought by the benefi- 
ciaries seeking removal of the trustee, an 
accounting, and to surcharge the trustee. 

The trial court found hostility between 
the beneficiaries and the trustee, but the 
trustee agreed to resign at the conclu- 
sion of the suit. Plaintiffs’ suit was dis- 
missed and allowances were made for 
the trustee’s expenses and attorney’s 
fees. Plaintiffs appealed. 


HELD: Reversed and remanded with 
directions to enter decree in accordance 
with opinion. 

The trustee should have been sur- 
charged with the corpus loss on the last 
piece of real estate he bought. While 
profits on other transactions offset this 
loss, such an offset cannot be made to 
reduce liability incurred by reason of 
a breach of duty regarding investments. 

The evidence showed that the last real 
estate transaction (Russell) resulted in 
a corpus loss of $2,700 and that the 
property never produced any substantial 
net income. These facts alone did not 
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show a breach of trust. However, other 
facts, taken together, did show a breach 
of trust. Although the trustee had broad 
powers of investment and complete dis- 
cretion as to classes of investments, the 
requirements of skill and reasonable di- 
versification of risk were applicable. The 
Russell transaction was essentially a 
speculative investment, both as to prob- 
able net income and future value, de- 
pendent upon early termination of rent 
controls which the trustee anticipated. 
Considered in the light of the circum- 
stances existing at the time it was made, 
it was not a prudent investment from the 
standpoint of income, nor from the stand- 
point of safety of corpus since the trust 
incurred a $17,000 debt on a $26,500 
purchase. It also resulted in lack of di- 
versification. It placed the trustee in a 
position of conflicting interests, since 
he would receive 15% of substantial 
gross income whether or not there was 
any net income for the beneficiaries. This 
latter was a failure to administer the 
trust solely in the interest of the bene- 
ficiaries and, together with the other fac- 
tors, resulted in an abuse of discretion 
in making the investment. 


Under the circumstances, the removal 
of the trustee was required. Hostility be- 
tween trustee and beneficiaries generally 
is not in itself sufficient ground for re- 
moval, but here it was coupled with the 
Russell transaction and the conflict of 
interests created by that transaction. 
There was evidence of such hostility as 
to prevent the trust purposes from being 
carried out in the manner intended. 


Since there was no fraud or bad faith 
on the part of the trustee, he should not 
be deprived of his compensation but he 
should not have received allowances for 
expenses and attorney’s fees. 


JURISDICTION — Appeal by Heir as 
Executrix Dismissed 


Oregon—Supreme Court 

In re Estate of Ristman; Killies v. Williams, 

62 Ore. Adv. Sh. 1483. 

Testatrix, who died December 21, 1940, 
left the residue of her estate in equal 
shares to six named relatives or such 
of them as should survive her. Five of 
these relatives resided in Germany when 
the will was executed and of them only 
two survived the testatrix. The sixth is 
respondent, Mrs. Williams, who was a 
niece residing in Portland. 


Mrs. Killies, who was a sister and 
heir of the deceased but not one of the 
legatees, commenced a suit in her ca- 
pacity as executrix for a declaratory 
decree seeking an order directing the 
right to distribution. The decree held 
that Mrs. Williams was entitled to all 
of the residue. The executrix filed a no- 
tice of appeal, and the matter was 
brought before the Supreme Court of 
Oregon upon a motion to dismiss the 
appeal on the ground that Mrs. Killies 





was acting only in her capacity as execu- 
trix and not individually and that she 
therefore had no right of appeal. 


HELD: Motion to dismiss the appeal 
allowed. Under the provisions of the Ore- 
gon statutes in effect at the time of the 
decedent’s death, payment of bequests 
could not be made to the German lega- 
tees. The Federal Government had filed 
a disclaimer in the cause and the con- 
troversy arose as to whether Mrs. Wil- 
liams, the sole legatee, was entitled to 
the entire residue or whether the heirs 
of the deceased residing in the United 
States were entitled to the shares of the 
disabled heirs residing in Germany. Mrs. 
Killies, as executrix, was not adversely 
affected and Mrs. Killies as an individual 
had not sought any appeal. 


LIFE TENANT & REMAINDERMAN — 
Apportionment Rule Applied When 
Trustee Declines to Exercise Au- 
thority to Disregard Rule 


Delaware—Court of Chancery, New Castle Co. 
Steel v. Steel, 125 A. 2d 261. 


Plaintiff trustees were authorized “To 
determine whether or not money or prop- 
erty coming into possession of the Trus- 
tees shall be treated as principal or in- 
come and to charge or apportion expenses 
to principal or income according as the 
Trustees may deem just and equitable. 
Without in any wise limiting this power, 
I recommend that in general all stock 
dividends and dividends in securities of 
any nature and all rights to subscribe to 
shares or securities convertible into 
shares of such dividend declaring cor- 
poration or of a reorganized corporation 
should be deemed principal and that all 
other dividends should be deemed income 
and treated as such.” 


The trustees liquidated a close corpora- 
tion, stock in which was received as part 
of the residue of testator’s estate, and 
sought instructions as to what part of 
the funds in liquidation in excess of the 
par value of the stock should be treated 
as income payable to life beneficiaries 
and what part as corpus to be preserved 
for the remaindermen. Other instructions 
upon which the court ruled without dis- 
cussion were also sought. 


HELD): Testator’s language did not 
provide a direction as to the apportion- 
ment of trust funds between income and 
principal, but only a discretionary au- 
thorization without any indication of in- 
tention with respect to the distribution 
of corporate liquidating dividends. The 
Court of Chancery in directing such an 
apportionment is bound to apply the rule 
laid down by the State Supreme Court 
(Bryan v. Aikin, 10 Del. Ch. 446, 86A674, 
45 L.R.A., N.S., 477) that net earnings 
no matter when accumulated (here they 
were accumulated during testator’s life- 
time) and no matter how treated dur- 
ing the period of their accumulation, if 
declared as dividends out of net profits 
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during the life tenancy, are given to the 
life tenant [when declared], whether 
such dividends are made in cash or capi- 
tal [stock], provided that the principal 
of the trust fund is not diminished there- 
by. 


Admittedly the Delaware rule is not in 
harmony with the modern view that cor- 
porate liquidating dividends in amounts 
in excess of cash dividends actually de- 
clared before liquidation or accumulated 
arrearages should be treated as princi- 
pal, but testator must be presumed to 
have been guided by the Delaware rule 
and such rule must be applied when the 
trustee declines to exercise the authority 
granted to it by testator. 


LIFE TENANT & REMAINDERMAN — 
Trustee Permitted to Invade Cor- 
pus to Pay Funeral Expenses of In- 
come Beneficiary 


Delaware—Court of Chancery, New Castle Co. 
Delaware Trust Co. v. Tease, 125 A. 2d 169. 


Testatrix’ will established a trust to 
pay income to her husband and son A, 
or the survivor of them, with the re- 
mainder to be paid to son B on the sur- 
vivor’s death. In the event that testa- 
trix’ husband and son A should not pay 
taxes and fire insurance premiums on a 
home which the executor was directed 
to purchase for them, the trustee was 
directed to do so from income or princi- 
pal of the trust. The trustee was further 
given the power to encroach on principal 
for the support and maintenance of the 
husband. 


On the death of the husband the as- 
sets of his estate were insufficient to 
meet his funeral and medical expenses 
and a $35 bill for room and board. The 
trustee filed a bill for instructions to de- 
termine whether these expenses could 
be paid out of principal and whether it 
was responsible for the management of 
the home purchased under the testamen- 
tary direction, son A being mentally ill 
and in the State Hospital. 


HELD: Under the circumstances of 
the case (it being implied that the home 
purchased for testatrix’ husband and 
son A was inadequate) the trustee might 
properly pay the bill for room and 
board out of trust principal under the 
“support and maintenance” provision of 
the will. The medical expenses for the 
husband’s last illness were also properly 
payable out of principal. 


na trust for the support and mainte- 
nance of a beneficiary with the power to 
invade corpus, the question as to whether 
th. trustee can pay the funeral expenses 
of the deceased beneficiary is one of 
as-ertaining intention. Here it was rea- 
so: able to conclude that testatrix in- 
ter ded not only that her husband should 
liv. comfortably, but that he should be 
bu ied decently. Funeral expenses were 
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therefore properly payable out of prin- 
cipal. 


The trustee had no management re- 
sponsibility with respect to son A’s 
“home” since it was not an asset of the 
trust and since the trustee’s only express 
duties were to pay taxes and fire insur- 
ance premiums on the home when the 
life tenants failed to do so. 


LivING TRUSTS — Rexocable Inter 
Vivos Trust Not Testamentary in 
Character 


Ohio—cCourt of Appeals, Hamilton County 
Krueger v. Central Trust Co., 136 N.E. 2d 121. 


This was an action to have a revocable 
inter vivos trust agreement, executed by 
plaintiff’s mother, declared void on the 
ground that, because of the provision 
reserving power in the grantor to revoke 
or modify the agreement, it was testa- 
mentary in character. 


HELD: Under well established Ohio 
law, particularly since the enactment of 
Ohio Revised Code Sec. 1335.01, a genu- 
ine transfer in trust, reserving to the 
grantor the use for life with power of 
revocation and amendment, with provi- 
sion for disposition of the residue upon 
the death of the grantor, is clearly not 
attackable as testamentary in character. 
Plaintiff failed to produce any substan- 
tial evidence of lack of mental capacity 
to execute the trust agreement. 


PERPETUITIES — Interpretation of 
Saving Clause 


Washington—Supreme Court 
In re Lee’s Estate, 149 Wash. Dec. 247. 


Testatrix left her estate in trust for 
the benefit of her son for life, and after 
his death to make discretionary payments 
for each grandchild until each attains 
the age of 25, and thereafter to pay $25 
per month to each grandchild until the 
youngest grandchild attains the age of 
40, at which time the trustee shall dis- 
tribute the estate to the grandchildren 
then living. If none of the grandchil- 
dren lives to age 40, the estate is to be 
distributed to great-grandchildren on the 
death of the last grandchild prior to 
attaining age 40. If all the grandchildren 
die without issue prior to attaining age 
40, the estate is to be used for the Chil- 
dren’s Orthopedic Hospital. Paragraph 
Eighth of the Will provides that if any 
provision is void on account of the rule 
against perpetuities, then on the day 
prior to the expiration of the full period 
permitted by law, the trustee shall dis- 
tribute the estate “to the persons here- 
in named who would be entitled to take 
distribution thereon upon termination of 
the trust.” 


It was conceded that the remainders to 
the grandchildren violate the rule against 
perpetuities, and the only question was 
whether the trust was saved by the 


Eighth paragraph. The trial court ruled 
that the trust should continue until the 
youngest grandchild reached age 40, or 
until the death of the last surviving 
grandchild prior to reaching age 40 or 
until 21 years less one day after the 
death of the son, whichever event should 
first occur. 


HELD: The decree should be modified 
to terminate the trust one day less than 
21 years after the death of the son. The 
provisions of the decree went beyond 
the expressed intent of the testatrix that 
the trust, if it violates the rule against 
perpetuities, should terminate one day 
before the end of the full period allowed 
by law. 


The gifts of the remainders to the 
grandchildren are void, for they will vest 
only if one or more grandchildren sur- 
vive until the youngest reaches age 40, 
and since grandchildren may be born 
after the death of the testatrix and 
within the gestation period after the 
death of her son (the measuring life in 
being) the youngest may reach age 40 
more than 21 years after the death of 
the son. The gifts over to great-grand- 
children and to the hospital are void 
because they are contingent upon events 
which may occur more than 21 years 
after the death of the son. Since the 
remainders are void, by the expressed 
intent of the testatrix, the Eighth para- 
graph applies, and the trust is to ter- 
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minate one day short of the full period 
allowed by law. 


Although the testatrix expressed her- 
self ineptly, it is plain that in paragraph 
Eighth she intended to substitute a 
valid disposition for any invalid dis- 
position made in earlier paragraphs of 
the will. She intended to provide for ac- 
celeration of the date of distribution if 
the prior dispositive clauses should prove 
invalid; and for distribution on that 
date to her grandchildren if any were 
then living, otherwise to her great-grand- 
children; and if none of them survived 
to that date, then to the Children’s Ortho- 
pedic Hospital. 


POWERS OF APPOINTMENT — Trus- 
tee-Beneficiaries Could Appoint 
Principal of Reciprocal Trusts to 
Themselves 

New York—Surrogate’s Court, New York Co. 
Matter of Howe, N.Y.L.J., Oct. 29, 1956. 


The testator created equal testamen- 
tary trusts for his two brothers, each 
trust measured by the lives of the 
brother-beneficiary and the brother’s 
wife. Under each trust the trustees were 
empowered to sprinkle income among the 
brother-beneficiary, his wife and issue, 
and to sprinkle portions or all of the 
principal among those entitled to re- 
ceive income. Each _ brother-beneficiary 
was given a testamentary power to 
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appoint the remainder of his trust, with 
gifts over in default of appointment. The 
two brother-beneficiaries were co-trus- 
tees of each trust. 


On the judicial settlement of their ac- 
count, the trustees showed that they de- 
termined to exercise their power to in- 
vade principal by distributing all the 
principal to themselves in equal shares. 
Section 141 of the Real Property Law 
forbids a trustee to exercise a power to 
appoint principal to himse!f; if the power 
is granted to two trustees one of whom 
is the object of the power, the power is 
exercisable by the other trustee; if 
there is no other trustee, the execution 
of the power rests with the court. The 
special guardian on behalf of infant re- 
maindermen contended that in reality 
each brother was distributing to himself 
the principal of his trust because the 
cross exercise of the powers was recipro- 
cal, and that was in violation of the 
statutory intent. 


HELD: Objections to the account over- 
ruled. There is no evidence of bad faith 
or ulterior motive. The facts show that 
the exercise of the power was the inde- 
pendent act of the trustee who was not 
a beneficiary. The termination of the 
trusts conforms with the requirements 
of Section 141. 


REVOCATION — Notations on Will 
Did Not Constitute Revocation 


Oregon—Supreme Court 

In re Estate of Wagner; Van Wassenhove v. 

Heltzel, 300 P. 2d 783. 

Decedent’s will was executed in 1948. 
About two years later she requested her 
attorney to return the will to her and 
indicated that she might have some 
changes. When the will was returned to 
her attorney it bore several penciled no- 
tations and markings which the contest- 
ants claim was an indication that the 
decedent revoked her will. 


The first notation was opposite the 
paragraph which read, “I, Nan M. Wag- 
ner, of Salem, Oregon, hereby revoke.” 
At this point Miss Wagner wrote with 
a red pencil “this one too.” Alongside a 
bequest to one Demmer the decedent 
wrote in pencil “deceased.” She made 
pencil notations on the margin opposite 
references to rentals. At the conclusion 
of the will where it had been typed in 
the original “In Witness whereof, I de- 
clare this instrument to be my will” and 
ended with her signature, the decedent 
wrote “I will have a ‘New’ Will, Sep- 
tember 5, 1950, Nan M. Wagner.” The 
decedent did not strike out or in any 
way molest her signature on the will nor 
disturb the witnesses’ signatures. 


HELD: Under the statute (ORS 114.- 
110) a written will cannot be revoked or 
altered otherwise than by another writ- 
ten will or another writing of the testa- 
tor declaring such revocation or altera- 





tion and executed with the same forma!'- 
ties required by law for the will itse!l 
or unless the will is burnt, torn, cancele: 
obliterated or destroyed with the inten 
or for the purpose of revoking the same. 
The acts of the decedent did not const; 
tute a revocation of her will under th 
statutory requirements. Nor did decede: 
manifest an intent to revoke the will. 
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SPENDTHRIFT TRUSTS — Assignment 
of Principal Payable on Termina- 
tion of Trust Ineffective 

United States—Court of Appeals, 
District of Columbia Circuit 
Kelley v. Lincoln National Bank, 235 F. 2d 23. 


A beneficiary of a testamentary trust 
was to receive trust income until age 28 
at which time the trust was to terminate 
and she would then receive the princi- 
pal. The trust provided that all pay- 
ments, whether income or principal, shall 
be made “into the hands of the persons 
to whom such payments are to be made 
only and none other, whether claiming 
by, from or under the persons to whom 
such payments are directed to be made.” 


Two years before the termination of 
the trust the beneficiary executed and de- 
livered to her then husband a _ writ- 
ten instrument purporting to assign to 
him $20,000 of the trust principal, the 
assignment to become effective on her 
28th birthday. The trustee declined to 
recognize the assignment and paid the 
entire principal of the trust to the bene- 
ficiary when she reached 28, on the 
ground that the trust was a spendthrift 
trust expressly prohibiting assignment 
of the principal by the beneficiary. 


Failing to receive the $20,000, either 
from the trustees or the beneficiary, the 
appellant as assignee commenced suit 
against the trustee. The District Court 
granted the trustee’s motion for sum- 
mary judgment. 


HELD: Affirmed. The language of the 
trust was legally sufficient to create a 
spendthrift trust applicable to both in- 
come and principal. The language of the 
trust clearly prohibited payments to 
other persons who might make claim un- 
der the persons to whom the payments 
were to be made and recognition of the 
assignment would defeat the clearly ex- 
pressed intent of the testatrix. 


TAXATION — Estate & Inheritance — 
Inheritance Taxes on Joint Prop- 
erty Payable out of Residuary Es- 
tate 


Rhode Island—Supreme Court 
Kershaw v. Kershaw, 125 A. 2d 126. 


Testator’s will bequeathed to a son 
all “cash on hand or belonging to me 
and directed that “all legacy, inheritance, 
estate and all other taxes due from my 
estate be paid out of the rest and res due 
of my estate.” The decedent at the «:me 
of his death owned real estate and tink 
accounts jointly with his son. 
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HELD: (1) The bequest of all “cash 
belonging to me” to his son was a valid 
bequest of a checking account standing 
in the decedent’s name alone. 


(2) The testator clearly intended that 


| the burden of the taxes on the transfer 


of the jointly held property should be 
borne by his residuary estate since these 
were taxes “due from his estate.” 


TAXATION — Estate & Inheritance — 
Statute Granting Exemptions Must 
Be Strictly Construed Against 
Claimant 


New Jersey—Superior Court 
In re Hopkins Estate, 125 A. 2d 153. 


Decedent bequeathed and devised her 
residuary estate in trust, in equal shares, 
to children of her three stepchildren. In- 
heritance Tax Bureau determined that 
stepchildren did not fall within category 
of near relatives entitled to preferential 
treatment under taxing statute which 
reads as follows: “transfers to a father, 
mother, grandparent, wife, child or chil- 
dren of the decedent, or to any child or 
children adopted by the decedent in con- 
formity with the laws of this State, or 
of any of the United States or of a 
foreign country, or the issue of any 
child or legally adopted child of a dece- 
dent” (italics supplied). Appellants ar- 
gued that stepchildren should be taxed 
at rates and with exemptions pertaining 
to issue of natural child of decedent and 
not within description of “every other 
transferee, distributee or beneficiary not 
hereinbefore classified.” 


HELD: Statutes granting exemptions 
or partial exemptions from taxation are 
to be strictly construed against claim- 
ant. Exemptions must be clearly and 
unmistakably expressed by legislative 
act. Here statute is clear and explicit. 
Had legislature so desired, provision with 
relation to stepchildren of decedent could 
have been inserted. In absence of such 
expression, court is not at liberty to in- 
fer that legislature intended something 
different than it clearly expressed. 


TAXATION — Income — Tax Payable 
by Estate Chargeable Entirely to 
Non-charitable Recipients of Resi- 
due 


Rhode Island—-Supreme Court 

Rhode Island Hospital Trust Co. v. Sanders, 

125 A. 2d 100. 

Will divided the residue into twenty 
arts, of which 3% parts were be- 
tueathed to charitable organizations. 
Juring administration the estate paid a 
ubstantial federal income tax and the 
uestion was raised as to whether the 
ax was to be charged in the executor’s 
ccounts solely against the shares of the 
on-charitable beneficiaries or was to be 
»orne by all the owners of the residuary 
estate in proportion to their interests. 
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HELD: The testatrix did not intend 
to burden the charities with any part of 
the income tax and it must all be charged 
to the shares payable to the non-chari- 
table beneficiaries of the residue. 


TAXATION — Estate & Inheritance — 
Settlement of Claim Based on Mu- 
tual Wills Not Deductible as Debt 


Pennsylvania—Supreme Court 
Hitchcock Estate, 385 Pa. 569. 


Husband and wife in 1922 made an 
agreement to pool their estates for the 
benefit of the survivor of them. The sur- 
vivor was to receive the income from 
the combined estates and the right to 
invade or consume the principal at will. 
At the death of the survivor what was 
left was to be divided one-half to rela- 
tives of the husband and one-half to 
relatives of the wife. A joint will carry- 
ing out the provisions of the agreement 
was incorporated in the agreement which 
was executed in testamentary form. 


Husband died in 1930. Thereafter the 
estate appreciated considerably and in 
1942 wife executed a codicil to the joint 
will, in which she declared that the in- 
terest of husband’s relatives was limited 
to the value of one-half the combined 
estates at the time of husband’s death. 


Wife died in 1952, and immediately 
husband’s relatives claimed one-half of 
the estate as at the time of the death. 
This dispute was settled by giving them 
43% of the estate, subject to 438% of 
the liabilities, including inheritance 
taxes. The executor of the wife’s estate 
contended that the amount paid the hus- 
band’s relatives was a deductible debt 
in computing the net estate for inheri- 
tance tax purposes. To be deductible a 
debt must be contracted for full and 
adequate consideration in money or 
money’s worth. The lower court sus- 
tained this contention on the ground that 
prior decisions of the Supreme Court 
had held that a husband and wife’s 
reciprocal promises in separating their 
several property rights are full and ade- 
quate consideration in money or money’s 
worth for the contract and amounts due 
thereunder at husband’s death are de- 
ductible debts for inheritance tax pur- 
poses. 


HELD: Reversed. Although the con- 
tract was bona fide, binding and en- 
forcible by a donee beneficiary, it was 
not made for an adequate and full con- 
sideration in money or money’s worth. 
The amounts paid to the husband’s rela- 
tions ‘were testamentary benefactions 
and not debts. Prior decisions are dis- 
tinguishable on the ground that they in- 
volve separation agreements. An ami- 
cable agreement between husband and 
wifé settling their property rights while 
they continued to live together in amity 
is different from a separation agreement 
between them settling for good their ma- 
terial affairs. 


WILLs — Construction — Divide and 
Payover Rule Not Applied in De- 
termining Nature of Remainder 


Pennsylvania—Supreme Court 
Bald Estate, 385 Pa. 176. 


Testator died unmarried and without 
issue, leaving his residuary estate in 
trust for his Aunt Kate if she survived 
him. After her death the trustees were 
to divide the principal into seven equal 
parts and pay over one part each to 
three cousins, another aunt, and three 
named institutions. In the event his Aunt 
Kate did not survive him, he gave the 
residuary estate to the same seven lega- 
tees by name in equal shares. All parties 
survived the testator, but two of the 
cousins predeceased Aunt Kate. 


After her death an accounting was 
filed and the estate awarded to the seven 
legatees, the personal representatives of 
the deceased cousins taking their shares. 
Over a year later one of the institutions, 
Harvard College, asked for a review on 
the ground that under the divide and pay 
rule the interests of the two deceased 
cousins were contingent on their surviv- 
ing Aunt Kate. The lower court decided 
that the interests were vested. 


HELD: Affirmed. There was a clear 
intent to give one-seventh of the estate 
to each cousin. There was no contingency 
attached to these gifts; it was not a 
class gift; and there is no gift over in 
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the event of their deaths. The divide and 
pay rule is easy to state but so difficult 
to apply that it is absolutely impossible 
to harmonize or reconcile the two con- 
flicting lines of cases to which it has 
been applied. The Court repeated the 
admonition in Groninger’s Estate, 268 
Pa. 184, 190: 


“The last mentioned case so_ plainly 
states the limitations upon the rule—that 
all should now appreciate that it is not 
invariably applicable whenever a direction 
for distribution happens to be associated 
with the creation of a remainder. Though 
there be no other gift than in the direc- 
tion to pay or distribute in futuro, yet if 
such a gift or distribution appears to be 
postponed for the convenience of the fund 
or property, or where the gift is only post- 
poned to let in some other interest, the 
vesting will not be deferred till the period 
in question.” 


WILLs — Construction — Implied 
Direction to Accumulate — Date 
for Determining Qualification of 
Charity 


Illinois—Appellate Court 

Harris Trust & Savings Bank v. First National 

Bank, 11 Ill. App. 2d 94. 

The settlor-decedent created a trust re- 
taining net income, providing that at his 
death $5,000 per year should be paid “out 
of net income” to his widow until her 
death or remarriage. Upon that date the 


trustee was directed to distribute the 
“principal of the trust estate and ail 
accumulated and undistributed net in- 
come therefrom” to Charity A if it was 
then operating a home for destitute crip- 
pled children, or if not, to Charity B if 
that charity was then operating a home 
for convalescent women and children. If 
neither charity qualified, the trustee 
was to select charities. 


Prior to the settlor’s last will Charity 
A ceased operating a home of the type 
described and Charity B went out of ex- 
istence. By his will the settlor purported 
to give income in excess of $5,000 per 
year to his daughter, noted the changed 
circumstances of Charities A and B and 
directed the trustee to distribute to Char- 
ity C on the distribution date. This was 
a construction suit initiated by the set- 
tlor’s executor and his daughter, in 
which the trustee and Charities A and 
C were parties. The widow was living 
and not remarried at the time of suit. 


HELD: The testamentary gift of in- 
come in excess of $5,000 was invalid and 
a determination of the ultimate chari- 
table beneficiary would be premature 
prior to the widow’s death or remar- 
riage. The Court construed the language 
of the remainder gift as contemplating 
accumulation of excess income, so that 
the daughter’s argument of a resulting 
trust of such income failed. Since the lan- 
guage governing qualification of the re- 
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spective charities was referrable to facis 
existing on the distribution date an ir- 
tervening disqualification of Charity A 
would not defeat a gift to A if it qual - 
fied on that date. Accordingly the Court 
refused to determine the validity of the 
settlor’s alternative direction. 


WILLs — Construction — “Personal 
Property” Confined to Tangibles 


Iowa—Supreme Court 
In re Chadwick’s Estate, 78 N.W. 2d 31. 


Husband and wife executed a joint 
will naming the survivor as life tenant 
with the residue of the estate to one 
Spaeth, subject to the provision that a 
Mrs. Brown “shall have the privilege of 
taking and keeping any item of the per- 
sonal property” except a case of desig- 
nated table silver. Testator and testatrix 
both died and Mrs. Brown attempted to 
select Government bonds, cash, corporate 
stock and life insurance as well as an 
automobile, jewelry, household goods, etc. 

HELD: The term “personal property” 
as used in the will would be construed to 
refer only to items of tangible property. 
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—facts which tend to become obsolete 
quickly and must constantly be replaced 
by new ones. 

It calls for a large organization of spe- 
cial skills which must never be allowed 
to smother individual initiative or the 
courage to make decisions. 

In this belief, the United States Trust 
Company has developed a program 
under which it manages investments run- 
ning into the billions. Our method of oper- 
ation differs somewhat from that of any 
institution we know of; we should be glad 
to explain its practical advantages to you. 
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7 There are times when the stock market 
is so strong that even the least experi- 
enced investor is apt to show gratifying 

i gains. These periods are wonderful while 

they last—but they can be misleading as 
a yardstick of successful investing. Even 

in periods of great strength, many secu- 
) rities show losses. 

; After 102 years of investing “other 
people's money, we believe more firmly 
than ever that successful investing is one 

7 | of the most highly specialized of all 
} undertakings. 

It calls for an endless search for facts 
united St 
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He knows what you're talking about! 


Discuss the problems of accumulating and 
distributing an estate... and your Connecticut 
General representative can add a lot of helpful 
advice to the conversation. 


Because he is thoroughly familiar with personal 
and estate insurance, business insurance and 
pension plans, his opinion is highly valued by 
many trust officers, attorneys and accountants. 


Take advantage of his experienced, analytical 


approach by inviting him to your next meet- 
ing. His wide contacts and activities may 
prove to be a source of new business as well. 


For full information, simply write Connecticut 
General Life Insurance Company, Hartford. 
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